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INTRODUCTION. 



The Land Question is one which before very long must hold 
the foremost rank in the line of English politics. It is a 
question which materially affects the well-being of our 
working population generally : but it must be of more 
special interest to those of the rural districts, — to those 
"two millions" — who, by reason of their late political 
enfranchisement, have become a power in the state which 
neither party can afford to despise. They are no longer 
compelled to obey laws in the making of which they have 
had no voice : and legislation concerning the soil they till 
is no longer at the mercy of those whose interest it was to 
make laws for the benefit of a class and to maintain the 
unjust privileges of a landed aristocracy. The Agricultural 
Labourers are now indeed responsible citizens of a great 
country, — responsible because they at last form part of that 
democracy into whose hands we have placed the destinies of 
England. And if the great questions of the day are clearly 
placed before them, at any crisis of our nation's history, I 
do not think we shall ever have reason to doubt the wisdom 
or the patriotism of their decision. 

That the existing state of our Land Laws is unsatis- 
factory, both political parties — ^Liberal and Conservative — 
are, I think, agreed. But they differ as to the method and 
extent of the Eeforms. Tl^ey approach the question, too, 
from a different standpoint. The Conservative, naturally 
mindful of the enormous strength and additions which his 
party has obtained from the many privileges and social 
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power and position of the great landowners daring the past, 
is likely to approach the question with a strong bias in 
favonr of the existing state of things ; while the Liberal, in a 
great measure freed from these associations, would be more 
inclined to legislate in accordance with the wishes of a 
peasant democracy of his own creation. At the last election, . 
the " Irish Problem " appeared to absorb eyerything else. 
But whenever this is settled, possibly before, it is quite 
probable that the country may be called upon to decide 
which party shall attempt to pass (amongst other things) an 
extensive measure of Land Law Beform. But on whichever 
party the duty of Beform may ultimately fall, the general 
public (and especially the Agricultural Labourers), in order 
to enable them to come to a right conclusion in the matter, 
should in the meantime be put in possession of all the facts 
of the case, and more especially with those features of it 
which may hereafter be made the subject of Beform. 

To contribute to this object, although on a very small 
scale, and in a very humble manner, is the purport of the 
following pages. They originally formed a series of three 
lectures, which were delivered to an audience almost entirely 
agricultural ; and they afterwards appeared in The Wreocham 
Advertiser^ from which they are, for the most part, reprinted. 

S. M. 

Chester. 
November, 1886. 
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To understand thoronghly the present features of any land 
system (and one should understand these in order to know 
what reforms, if any, may be desirable), one should know 
something of its origin and history. And to give an 
account of the origin of the English Land System is to 
giye an account of Feudalism, because this forms the basis 
or sub-structure on which has been built, generation after 
generation, the complicated pile of English Beal Property 
Law. Much that is now yague and indefinite, much that 
we cannot at first sight understand, and much that seems 
in its present form stupid and absurd, will, by a knowledge 
of the system from which it has all sprung, at once seem, at 
any rate in ancient times, to haye been systematic and 
reasonable, and to haye sprung from the needs of the times. 
The present defects will be seen to arise from the absurd 
mistake of maintaining the remnants of a system which 
belongs to the age of the remote past, to an age of ignorance 
and barbarism, when might was right, and the strongest baron 
and his retainers the only law. The Feudal System is best 
considered under four aspects : (i.) its origin ; (ii.) its essen- 
tial features ; (iii.) its incidents or abuses ; (iy.) the different 
kinds of estates or tenures held under it. 

B 
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I. — Its OBiam. 

There has been much discussion as to the origin of 
Feudalism ; but we may here state that the tendency of 
most European countries was to develop a system, similar 
in some respects to that of Feudalism, prior to the time 
when this system was actually established. We find traces 
of this in the Boman Law, which of all others has left us 
the most perfect records of ancient times. For example, 
the Boman system of eohnatuSy by means of which persons 
(termed ^^coloni") were attached to the soil in a kind of 
honourable seryitude ; the Boman practice (in more modern 
times adopted by Austria) of establishing a military frontier, 
by means of which the Emperors parcelled out lands on the 
frontier to hired foreigners, who, in return for the enjoyment 
of the land, would defend it against all aggressors,— chief of 
whom were the Germans ; and the Boman system of Emphy- 
teusis, by means of which proprietors, in order to get their 
lands cultivated, would grant them to other persons in 
perpetuity on payment of a small annual rent called 
pernio ; and so long as this was paid the tenant could not 
be evicted. All these are supposed by some to contain 
traces of Feudalism. 

But the real beginning of this system dates from the first 
part of the fifth century, when the barbarous hordes from 
Germany poured across into the Boman provinces, subju- 
gated their peoples, and took possession of their lands. 
Having conquered a province, the conqueror after a time 
would retain the greater portion of the appropriated lands 
for himself, and divide the rest (with the exception of a 
meagre allowance to the natives) among his soldiers, d^free 
and independent sha/res. This they held free from all feudal 
burdens. All that was required of them was to bear arms 
in defence of the country against hostile attack. This was 
called Allodial property, i.e. property held free from all 
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feudal service, and mnst be carefully distingnished from the 
Beneficiary lands, which came into existence in the following 
manner : — The barbarian chieftain having granted this 
allodial property to the soldiers, would retain all the public 
or crown lands, or crown domains, as they are sometimes 
cU.i H.,o^d k.„»ound h» hi.pic J»en_hi,bod7. 
guards — his courtiers, just as the German princes had their 
" comites " (companions). In addition to an army required 
to guard the state, he would require a body of troops for his 
own personal service. Now, in those early times there was 
not much money in circulation, and payments were more 
frequenily made in kind than in specie, in cattle or corn 
than in gold or silver ; consequently, instead of paying his 
body-guard or personal soldiers money, the chieftain would 
quarter them on a portion of these public or crown lands — 
they became his tenants. The rent they paid, however, was 
not money, but their own personal service, as their lord and 
chieftain required it. The lands were the fee or pay for 
this personal military service^ These are called the Benefi- 
ciary lands. 

Such, then, to my mind, is the origin of the true feudal 
system. There are somC) indeed^ who think the system 
sprung purely from the needs of those lawless times, and 
the tendency to feudalism in European countries (even in 
England under the Saxons) may strengthen this theory-. 
But t&ese conqtiissts of the barbarians and the disintegration 
of the empire of Charlemagne two or three centuries later at 
any rate hastened its developmenti* 

* As to the etymology of the words usedj there are three words-^-^ 
Allodium, Beneficium, and Feodum or Feudum. Allodium is said to be 
of Teutonic origin, and to be composed of two words — cUlj meaning whole, 
and od, meaning property, because the allodial ists owned all their land. 
They were not tenants but proprietors. Beneficium, or Benefice, was the 
term first given to the lands above described; when the land became 
hereditary it then began to be called a feud, or feudum, which is said to be 
composed of two words — i)d, meaning possession, and /co, wages or pay, 
i.e. the tenant had possession of the land in return for his service or pay 

B 2 
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II. Its Essential Elbmekts. 

(a) Personal military service^ and (b) Svhinf&udaticm. 

(a) Personal Military Service, — ^We have two kinds of 
lands — as above described — the allodial lands and the 
beneficiary lands, or feudal lands (as they were called about 
the close of the tenth century). The owners of the former 
did not owe personal military service to any individual, and 
do not, properly speaking, form part of the feudal system. 
They nearly all disappear on the Continent during the 
ninth and tenth centuries, especially in N. Europe, In all 
probability their disappearance is chiefly due to the foreign 
invasions of the Normans and Hungarians in the ninth 
century. To resist the ravages and inroads of these in- 
vaders, fortification and organisation were necessary. This 
led to the system of building castles, and the strongest land- 
owner and his castle naturally stood at the head of the 
organisation. All his tenants would unite for mutual 
defence and protection, and on the arrival of the enemy all 
their flocks and cattle would be driven to their lord's castle 
and strongholds. But the allodialist owed the lord no 
allegiance, and the lord owed him no protection. He was 
free, 'tis true, but free to fight against great odds, to have 
his lands plundered, his cattle carried away, himself put to 
flight. Hence it is that at this period these allodialists 
joined themselves to the neighbouring baron, sv/rrendered 
their lands, and became his tenants. They preferred 
dependence on a powerful baron, with less freedom, than 
perfect freedom with the risk of capture in war. In England 
these allodialists disappeared at one stroke when the people, 
after the compilation of the book of Domesday, surrendered 
all their allodial property to the king (William the Oon- 

to the lord. From feud we get the name Feudal system, or the system 
of feuds or grants of land in return for service. 
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queror) at the Council of Sarnm, and received them back 
from him as his feudal tenants. 

The complete establishment of the true Feudal System, 
with the element of true personal military service, may be 
said to date from the year 877, in the reign of Charles the 
Bald. Charlemagne, at the end of the eighth century, welded 
into one powerful and gigantic whole the tottering kingdom 
of the Franks, and his system of government led on his 
death to the establishment of Feudalism, which properly 
speaking was confined to his kingdom. Where it exists 
outside his kingdom we can see how it was introduced. In 
England and Naples it was introduced by the Normans. In 
England, in the year 1066, William the Conqueror, in the 
battle of Senlac, for ever shattered the power of the Saxons 
and made himself master of the country. But it is supposed 
he did not establish Feudalism here until nineteen years 
after the Conquest, and that the Saxons accepted it more as 
a defence against invasion than as an imposition. Neither 
did it last very long in England — what did last were the 
abuses of Feudalism. 

In England every military tenant could be compelled to 
serve forty days a year. The land thus bore all the burdens 
of taxation, both for home and foreign (military) purposes. 
Henry II., in 1159, wished to make an expedition to Toulouse, 
in France, but he could not do this in forty days, and he 
could not compel his soldiers to serve for a longer period 
away from home. So he freed his tenants from their service 
on payment of a lump sum of money in lieu thereof, and 
with this money he hired a set of mercenary troops, who 
were well trained, and fought well under any standard which 
supplied good pay and booty. This substitution of a money 
payment in lieu of personal service was the death blow to 
true feudalism and the origin of much oppression. For 
that coward king — John — used to pretend expeditions in 
order to get money from his tenants. It was against this 
practice that the Barons inserted in the Great Charter of 
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1215 a clause to the effect that no scutage (as this tax or 
payment was then called) should he imposed except through 
the council of the whole kingdom. 

Tracing the history of this tax, which the landowners had 
ot pay in lieu of their personal service, we find that in the 
fourteenth century it changes its nan^e froi^ that of scutage 
into that of svbsidy, and assumes the form of a parliamentary 
grant. In the time of the Commonwealth, we find monthly 
assessments were leyied on the owners of land. At tbe 
beginning of the reign of Charles II., a return was made to 
the system of subsidies. And the policy of Parliament 
during this period may be seen from the Act 12 Car. ii., by 
virtue of which the bKrden of taxation was taken from the 
land altogether a^d placed on commodities. But in the 
year 1672 (I suppose for Very shame) Parliament imposed a 
land tax for one year during the Dutch War. Towards the 
eAd of tbe seventeenth century, the value of personal property 
had much increased, and the commercial classes, having 
acquired power, thought land should have some share of 
taxation. Accordingly in the reign of William HI., whose 
foreign wars were very expensive, the modern system 
of taxation originated, and a land-tax was introduced of Is. 
per £, a;fterwards raised to 4s. per £ in the reign of George 
in., but eventually made perpetual at the old valuation 
subject to the right of redemption. I m.ay state that no 
new assessment of this t^x has ever been made in modern 
times, and in populous districts where land can hardly be 
bought for money, the old valuation is still the same as for 
lands which are no better but may be wor^e than they were 
nearly 200 years ago. The old assessment still remains 
whether the land is worth £2 or £200 an j^cre. 

In ,the reign of Queen Anne, the landowners got alarmed 
about this land-tax, and smuggled a bijl through Parliament 
to the effect that none should be M.P.'s for counties who 
bad not £600, nor for boroughs who had not ^30Q yearly 
rental in land; rightly conjecturing that if they got 
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a Parliament of landlords they would not tax themselves. 
This law remained on our Statute Book until the year 1858, 
when it was abolished. 

(b) Svhinfevdation was the second essential element of 
Feudalism. The king (in England) was regarded as the 
owner of all the lands. The barons and other great land- 
owners were his tenants. He was the topmost link in the 
great feudal chain. \ The persons to whom he granted these 
beneficia or feuds directly were termed his tenants in capite, 
or tenants-in-chief. But these tenants-in-chief might them- 
selyes also make grants to other tenants and so subdivide 
the land. These again might grant it out to their de- 
pendents on the same terms on which it was granted to 
them. The sub-tenants were called the mesne-lordSy the 
lowest tenants of all were called tenants paravadl This 
process of sub-letting was termed subinfeudation. Under 
continental feudalism each sub-tenant was only bound by 
his oath to obey his immediate lord. Hence he might some- 
times be found fighting against his monarch without 
violating his feudal oath. In England, William the Con- 
queror made this impossible by compelling eaeh feudal 
tenant to take an oath of fealty to the soverei^ himself. 

It is supposed, however, that this practice of alienating 
lands by means of subinfeudation did not originally prevail, 
but that the benefice was held by the tenant for his life 
only ; gradually it became hereditary, and was then termed a 
feud ; and when the doctrine of hereditary descent became 
applied to it, the tenant acquired the power of alienation. 

The great landowners opposed this practice of subinfeu-- 
dation on selfish grounds;, and in the ninth year of Henry 
ni. an act was passed to restrain it, whenever it interfered, 
with their rights. But the practice had become too popular 
and too common to be stopped ; so an act of Parliament was 
passed to legalise it in 1290 (18 Ed. I.) called the St.. Quia 
Emptores. This statute allowed the tenant to alienate 
whenever he pleased, but the alienee or person to whom he 
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made the grant was not to become his tenant, but the direct 
tenant of the superior lord. So that we dispense with the 
mesne lord at the end of the thirteenth or beginning of the 
fourteenth century. This statute also enabled a tenant to 
dispose of aU his land without his lord^s consent ; formerly 
he could not do this ; he could only dispose of a portion of 
the land by subinfeudation. 

Before proceeding to the incidents or abuses of feudalism 
I may here mention the manner in which these benefices or 
fiefs were conferred. There were three ceremonies, Homage, 
Fealty y and Investiture. Homage was the act of expressing 
the submission and devotion of the vassal to his lord. It 
was performed with " head uncovered, belt ungirt, and with 
the sword and spurs removed. The vassal then knelt down, 
and placing his hands between those of his lord, promised 
to become his man from thenceforward, to serve him with 
life and limb and worldly honour, faithfully and loyally in 
consideration of the lands which he held under him." The 
ceremony was commonly concluded by a kiss. The oath of 
fealty then followed, and then came the ceremony of investi- 
ture, or the " actual conveyance of feudal lands." This was 
done by putting the vassal in possession upon the ground 
itself, or by the symbolical act of handing over to him a 
piece of stone, turf, or wand, according to the custom of the 
district. After investiture, the relation of lord and vassal, 
together with their respective rights and duties, at once 
sprung into being. In course of time, and indeed very 
early in the history of these feuds, the lords came to exact 
various payments and duties from their vassals, and what 
was at first robbery and extortion became at last, by long 
usage and the power of the great landowners, to be con- 
sidered as just dues and lawful claims. 
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in. The Feudal Incidents were : — 

(1) Aids. — tinder certain circumstances the lords were in 
the habit of calling for aids or assistance from their yassals. 
These aids are the beginning of taxation. And under the 
early Norman kings this practice was so shamefully abused 
(especially by King John) that the Great Charter of 1215 
made it unlawful to demand aids except for these three 
purposes, (a) To make the lord's eldest son a knight; 
(h) to marry the eldest daughter once; (c) and to redeem 
the person of the lord when he was taken prisoner. The 
Charter moreoyer provides that the aids are to be reason- 
able in amount. And sixty years later (1275, by 3 Ed. I., 
c. 36) an Act of Parliament declares a reasonable aid 
to be 20«. for every knight's fee (or for land held by a 
knight). 

Whenever in our old charters we find a remedy provided, 
we may at once conclude that an abuse existed. We are 
struck by the above provision restricting the demand for an 
aid to marry the eldest daughter once only. It would appear 
that the eldest daughter, or her father, was in the habit of 
rejecting the suitor after the tenants had paid their aids 
towards the marriage. At any rate there must have been a 
great abuse in this matter, or the charter would not have 
made express provision against it. 

These aids continued to be granted until the year 1660. 

(2) Reliefs. — When a vassal died, the person who took his 
fief by descent had to pay a sum of money called a relief to 
the lord. Here again the demands of the Norman kings had 
to be restricted. The charter of Henry L abolishes undue 
exactions, and the king himself promises to take only the 
just and proper reliefs, which in the reign of William I. were 
either the arms of the ancestor or 100s. for a Knight's fee. 
In the reign of Henry H. the Belief became a fixed money 
payment, and the Great Charter fixes the amount at £100 for 
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an earl or baron, and 100s. for a knight. Beliefs also existed 
until the year 1660. 

(3) Fines upon Alienation. — ^Whenever the tenant had oc- 
casion to alienate his land, he required his lord's permission, 
for ^hich he had to pay him a sum of money. But this 
question will be more fully dealt with hereafter. 

(4) Primer Seisin, — This was much like the relief, but 
applied only to the king's tenants-in-chief. Whenever a 
tenant who had been in possession of a knight's fee died, the 
king was entitled to receive of the heir one whole year's 
profits of the land. 

(5) Escheats and Forfeitv/res. — ^We are told that a fief only 
descended to the heirs of the original grantee, or the person 
to whom it was first grahted. If there was no heir, the fief 
became vacant, and reverted to the lord by way of escheat 
(as it was called) ; this was termed " escheat propter defectum 
sanguinis" or escheat for want of an heir. There was 
another kind of escheat — "propter delictum tenentis" — for 
the misdeeds of the tenant. These misdeeds at last became 
numerous — almost any act of the tenant would work a 
forfeiture and deprive him of his estate. In cases of treason, 
which were not infrequent, the lands were forfeited to the 
king for one year, then they reverted to the lord. In 
modern times this doctrine of escheat and forfeiture has 
been the subject of legislation which we need not here 
uotice. 

(6) Perhaps the most oppressive incident of the whole 
pystem wa& that of Wardship and Marriage. If on the 
tenant's death the heir was under age (if a male under 
twenty-one, a female under fourteen), the lord had the 
right to the custody both of the body and the lands during 
infancy, without accounting for the profits of the latter. 
The custody of the body was abolished by Henry I.'s Charter, 
but the practice sprung into existence again in the course 
of a few years, and in the year 1176 (Law of Clarendon, 
confirmed at Northampton) was expressly recognised by 
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Parliament. Wardships were often sold to the highest bidder. 
When this happened, the purchaser would neglect the 
buildings and lands, at the same time turning both to the 
best account for himself during his limited occupancy. The 
heir, on coming of age, besides haying to go to a ruined 
estate would have to sue <mt his livery or freedom, or ouster- 
lemain as it was called, by paying a fine of half a year's 
profit of the land. In addition to this, if a male, he was 
compelled to take upon him the expensive honour of knight- 
hood, or he would not be considered a proper soldier to serve 
his lord. If he refused, he had to pay a heavy fine. This 
custom of knighting the heir was recognised by the St. de 
Militibus (1 Edward II.), and was abolished by Charles I., 
just before he went to war against his people. 

But the most abominable of all these practices was the 
right which the lord or guardian exercised of selling his ward 
in marriage to any one he thought proper. In early feudal 
times the kings were consulted when a ward was to be 
married, lest she should marry the king's enemy, and 
Henry I. promised that he would always give his consent 
unless the suitor was his enemy. Widows too required 
the king's consent prior to a second marriage, and this 
consent eventually had to be paid for. 

If the heir refused his lord's match, he forfeited to the 
lord double the value he might have gained by the match ; 
and if the female ward refused, the lord was entitled to 
retain her lands until she reached the age of 21. This right 
was recognised by the St. of Merton (20 Henry HI.) and 
was not abolished until the year 1660. 

(7) Purveyance and Pre-emption, — On the continent 
this privilege belonged to all the feudal lords; but in 
England to the king only, and the last time it was exercised 
was by Charles I. This and other Feudal Incidents were 
abolished in the year 1660 by 12 Charles II. 

I hav^ already explained* that the land for the most pari 

* Ante^ p. 5. 
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bore all the burdens of taxation necessary to carrying on 
the government of the country and for the defence of the 
realm. But when in the year 1660 the military tenures and 
their incidents were abolished, the land escaped taxation 
altogether. The territorial magnates of those days were 
the men who for the most part supported Charles I. and 
opposed Cromwell, and who eventually placed Charles II. on 
the throne. " One good turn deserves another," and I 
suppose this was why Charles II. agreed to abolish all their 
feudal incidents, and with them all the charges to which the 
lands were subject, and which formerly were a heavy tax on 
the large landowners. But we do not altogether admire this 
act of Charles II.'s generosity, for we find the revenue of the 
king did not suffer much. It was not in fact true generosity. 
There was a qtdd pro quo. He gave, it is true ; but he got 
paid back, and in a very handsome manner. If the Act 
abolished one source of revenue, it created another. In 
lieu of his feudal dues it gave the king a yearly revenue of 
£1,200,000, to be obtained not from a land tax properly 
adjusted, but from excise duties and other taxes, the land 
being free. This was the origin (omitting the trifling duties 
during the Commonwealth) of the excise duties and customs 
in existence at the present day. The feudal abuses did 
indeed require abolition. But it was possible to have 
abolished them without making the great barons live at 
the expense of the commercial classes and great working 
population of England. 



IV. The Different Kinds of Tenubes or Estates. 

As already stated, personal service was the return or fee 
which a feudal tenant paid for his land. Accordingly, feudal 
tenures varied with the nature of the service which the 
tenant rendered to his lord. But the most important and 
honourable of all was : — 
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(1) Tefrmre by Knight-serviee, where the lands were held 
in return for fealty and homage, and that personal seryice 
in the wars which might be expected from a knight. In 
this case the service was free but uncertain. The land was 
called a Jcniffhfsfee, and in quantity is generally supposed 
to have amounted to twelve ploughlands, or twelve times as 
much as could be ploughed by one plough in a year. Some 
people, however, suppose that the extent of the land was of 
no fixed amount, but was just as much as the king would 
grant for the service of one knight. If called upon, the 
knight was bound to serve forty days a year, and moreover 
his tenure was subject to all the incidents before enumerated. 

Other kinds of this tenure were Orand Serjeanty, where 
the tenant was required to carry the king's banner, or his 
sword, or the like, in the wars ; and Tenv/re by Comage — the 
services being to blow a horn whenever the Scots invaded 
the country, &c. 

(2) The next kind of tenure was that of Free Socage^ 
more commonly known by its modern name of Freeholds. 
The term socage is said to imply a tenure by a certain and 
fixed service, "so that they be not chivalry or knight 
service " : such as, to hold by fealty (or oath of fidelity), 
and 20s. rent, &c. • or by fealty and certain corporal service, 
as ploughing the lord's land for three days. But we speak 
of Free Socage where the service was honourable as well 
as certain. This tenure included the great mass of small 
cultivators, who in former times are supposed to have been 
much more numerous than at the present day ; and it is just 
possible that at one time they occasionally served in the 
army. They were subject to many of the feudal burdens, 
but not to so many as the tenants by knight-service ; and 
under this tenure the incidents of wardship and marriage 
were not nearly so oppressive as in the former. 

The Local Tenures, which were confined to some particular 
district, belong to this class of Free Socage. They are (a) 
Petit Serjeanty y which somewhat resembles grand serjeanty, 
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but the service is of a definite and fixed character, such as 
to supply the king with so many bows and arrows, or a 
lance, or some other implement of war, once a year. 

(h) Burgage Tenure is simply the free and common 
Socage which existed in towns or boroughs where the king 
or some high personage was lord. The most important and 
curious of this class of tenures is that of Borough English 
(thus named as being opposed to the practice in Norman 
towns), where the youngest son — not the eldest— inherited the 
tenement of his father. Primogeniture did not prevail in 
this tenure. There are other interesting customs of this 
tenure, which space compels me to pass over, (c) Gavelkind, 
This is An old Saxon tenure which exists chiefly in the 
county of Kent, where the people by special permission of 
the Conqueror were allowed to retain many of their ancient 
liberties. The following characteristics distinguish this 
from the Feudal tenures* (a) No primogeniture. The 
lands descend to the sons equally. (y8) No escheat for at- 
tainder. The maxim prevails, " the father to the bough (i.e.. 
in the grave), the son to the plough." (7) The tenant can 
alienate at the age of 15, (S) or he can leave the land hy toilL 
(The Feudal tenants could not leave their lands by will 
before the time of Henry VIIL) (e) Under this tenure the 
widow was entitled to half the lands, which were forfeited 
on her second marriage or the birth of an illegitimate child. 
Under the Feudal tenures the widow s dower was one-third 
of the lands. 

(3). The third kind of tenure was that of Villenage. 
Strickly speaking there were two kinds of tenure by 
villenage, but it will suffice for our purposes to take them 
both together. As this tenure has developed into our exist* 
ing system of copyholds, perhaps I may be pardoned for 
tracing its history somewhat minutely. It began with the 
institution of Manors, These doubtless existed in the time 
of the Saxons, but it is generally supposed that the Norman 
Manors were the foundation of our copyhold system, which 
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in all probability arose in the following manner: — Some 
great personage would have an immense tract of land con- 
ferred upon him. Now suppose this to be converted into a 
Manor (formerly called a barony, and later a lordship). 
First of all, the great landowner requires freehold tenants, 
to whom he grants a portion of the land to be held of him 
and his heirs. He also retains a portion of the land for his 
own use ; this is called the demesne land, or the lord's domain. 
He requires some one to cultivate this domain, so he provides 
himself with villeins or serfs, who, in return for small plots 
of land allotted to them, cultivate the domain lands of the 
lord. The freeholders have only had arable land granted to 
them, pasture land is also required. So the lord will give 
them a big piece — as a rule the worst in his lordship— on 
which to pasture their cattle. This is called the lord's 
waste, and is the origin of the freeholder's right of common. 
The lord has a court too, in which the freeholders sit as 
judges and in which he himself presides, where offences 
within the manor are tried and also disputes among the free- 
holders. This is the Court Baron. Thus we have the lord 
who is called the Lord of the Domain, the Freeholders, and 
the Villeins, our present copyholders. This tenure by 
villenage is not strictly Feudal or Norman or Saxon, but in 
a measure compounded of them all. The villeins were 
almost perfect slaves. They and their children and their 
cattle belonged to their lord, and it seems he could do any- 
thing he liked with them except kill them, although 
nominally they had a remedy against him for personal 
injury. They were of two kinds : those attached to the soil, 
villeins regardant ; and those attached to the lord, villeins in 
gross. These latter could be sold like dogs or cattle, not 
being attached to any particular locality. Originally those 
attached to the soil had no security in their tenure. They 
held at the will of the lord ; he could turn them out when 
and how he liked. But gradually, no one seems quite to 
know how, a great change took place in the condition of 
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these yilleins. It is generally supposed that at first; among 
the most humane of these powerful lords, a book would be 
kept containing the names and a description of the plots of 
land of all the yilleins on the manor. On the death of a 
tenant, the lord would allow his son perhaps to succeed. 
This fact would be entered in the book. In return for this 
kindness, the new tenant, as a compliment to the lord, would 
make him a present of a sum of money, or a fine beast, or 
some other token of respect. This practice might go on for 
many years, until at last the compliment of the tenant came 
to be regarded as his duty, and the lord's present came to be 
exacted as a right. [This, in all probability, is the origin of 
the heriot.] Again, the lords would sometimes free their 
serfs ; and as this practice became more frequent, it so raised 
their condition until, at last, yillenage disappears altogether. 
The tenants it is true are (eyen now) said to hold their 
lands at the will of the lord, but, it is at the will of the 
lord as expressed in the copy of the Court EoUs, as the book 
was called. The lord now could not turn his tenant away 
at will, because the law began to protect him by looking 
what the customs of the manor had been, as expressed in 
the Court Bolls. The yilleins died away altogether in the 
time of James I. There were yery few in the time of 
Elizabeth, and, strange to say, what few existed (alas for 
the sins of " the good old friars and holy (?) fathers " of those 
times) were owned by the Church. For Sir Thomas Smith 
(secretary to King Edward VI.) writes : — " The holy fathers, 
monks, and friars had in their confessions, and especially in 
their extreme and deadly sickness, conyinced the laity how 
dangerous a practice it was for one Christian man to hold 
another in bondage, so that temporal men by little and 
little, by reason of that terror in their consciences, were glad 
to manumit all their yilleins. But the said holy fathers^ 
with the abbots and priors, did not in like sort by theirs, for 
they also had a scruple in conscience to impoyerish and despoil 
the Church so much as to manumit such as were bownd to their 



THE ENGLISH LAND LAWS. 17 

churches, or to the manors which the Church had gotten, 
and so keep their villeins still " (Commonwealth B. 3, G. 
10). There are many interesting features in the law of 
copyholds, which time compels me to pass over. I will 
simply mention that the rights and duties, both of lord and 
tenant, are now governed by the customs of the manor, as 
expressed in the Court Bolls. Copyholders are of great 
antiquity, for all manors must have been created prior to 
the passing of the Statute Quia Emptores in the year 1290, 
which prevents a grant of freehold to be held of any one 
except the Crown. 

(4) There is a fourth class of tenures known as the 
Spiritual Tenu/res, These are (a) Tenure in Frankalmoign 
(free alms). The property in this case was conveyed to a 
religious corporation, on condition of its praying for the souls 
of the donor and his heirs for ever. Some of our parochial 
clergy and of our ecclesiastical and clerical foundations hold 
under this tenure. No grant in Frankalmoign has been 
made since the year 1290. (6) Tenure by Divine Service^ 
where land was granted to the Church on condition of 
its singing so many masses, &c., for the souls of the 
departed. 

Such was the Feudal System; such its incidents and 
abuses as I have vaguely attempted to describe ; and such 
were the land tenures of our country up to the year 1660. 
In that year, however, the Act 12 Ch. 11., c. 24, swept 
away the military tenures, and converted them into Free 
and Common Socage (Freehold), and for the most part 
abolished the accumulated heap of Feudal abuses. The 
only existing land tenures in England now are : — 

1. — Free and Common Socage. 

2.— Copyhold. 

3. — Spiritual Tenure of Frankalmoign. 

4. — Tenure by Grand Serjeanty. 

Free and Common Socage Tenure, as already stated, is 
more commonly known in modern times by the name of 
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Freeholds. And it is chiefly of this tenure that we shall 
speak when discussing the present features of our Land 
System. Copyholds are still governed, as I have said, by 
the customs in each particular manor. The other two 
tenures we may here for the present dismiss from our 
consideration. 
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PART IL— THEIE CHIEF FEATURES. 

The chief features of our present land system are best seen 
under two heads : — 

I. — The rule of descent in case of the owner's death 
intestate; or, in other words, the rule which points out 
to whom the land will go in case of the owner dying without 
having made a will. And 

n. — The enormous power the owner has over land (a) 
during life, and (b) by will at his death. 

1. — ^What is the rule of descent in case of the owner's 
death intestate ? 

The rule is, that if the owner of an estate of inheritance 
dies without having made a will, the estate descends not to 
the sons and daughters equally, but to the eldest son alone, 
to the exclusion of his brothers and sisters. If the eldest 
son is dead leaving a male child, the estate will descend to 
that child, and so on. The eldest son to-day, although he 
may be stunted in physique, a semi-idiot in mental power, 
and whose moral character may be a disgrace to the age in 
which he lives, will, nevertheless, succeed to the landed 
estates of his father if he dies without a will ; he may take 
up the title of nobility which his father may have nobly 
earned, and have absolute control over property which 
perchance his father may have purchased with the accumu- 
lations of hard toil. 

Let us for a few moments examine into the origin of this 
rule, which is called the Rule of Primogeniture, or the Rule 
of the Firstborn. In the earliest times we find no such rule 
prevailed. The only nation which favoured the eldest born 
were the Jews, who gave the eldest son a double portion of 

c 2 
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the inheritance. And we are told that the Greeks, the 
Bomans, the Britons, and the Saxons all divided their lands 
equally among the children, at any rate among the males. 
We have a good instance of the Saxon rule in Kent, which 
prevails to this day, in lands held by the tenure known as 
Oavelkind, I have already mentioned* that on the death 
of a tenant by gavelkind, the lands descend neither to the 
eldest nor the youngest, but equally among all the sons. 
How then came primogeniture into England? The 
Normans introduced it from Feudal France. It arose' from 
the peculiarities incident to a military tenure under the 
Feudal System, and belonged at first to this tenure only, 
but by custom and usage was gradually extended to free 
and common socage tenure. It arose probably in this way. 
The Emperors, in the early days of Feudalism (on the 
Continent), wishing perhaps to reward some of their 
prominent dependents or followers for acts of bravery or 
devotion, would bestow some honorary title upon them and^ 
make them a grant of lands. He would make them what we 
should now term members of the nobility. To keep up this 
new position of honour, he would make the feud or fee (as 
the land granted was termed) a feudvm individuum, or a 
feud which could not be divided. This feud being thus 
incapable of division, on the nobleman's death naturally 
went to the eldest born. Again, the rent paid for this feud 
was personal military service. And who so fitting on the 
death of a nobleman or knight to put on his father's armour 
and fight the battles his father fought, and so pay the rent 
of the land, as the eldest son ? It is possible he might be 
the only child old enough to bear arms at his father's 
death. In any case, once feuds became transmissible to 
descendants, the eldest son always took his father's place. 
Thus the practice, it will be noticed, arose from the peculiar 
circumstances of a peculiar tenure, and the strict necessity 
of those barbarous times. And if the eldest son had privi- 

* Ante, p. 14, 
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leges and honours, he also had duties which were sometimes 
no easy task to perform, and which required all the splendid 
courage and robustness of onr knights and yeomen of 
former days. 

In the time of Henry UI. Free Socage tenure, following 
the rule of succession adopted by the military tenures, 
accepted the practice of Primogeniture, which became, and 
now is, the law of the country, except in a very few instances, 
such as Ghiyelkind tenures in Kent, and a few manors which 
are still governed by local customs. We observe then that 
the circumstances which gave rise to this law have long 
since passed away. The conditions of society and the mode 
of life under feudalism, which sanctioned its existence, have 
long since been considered as belonging to the bygone age 
of ignorance and semi-barbarism. I might here with ad- 
vantage refer to continental legislation on this subject, but 
space compels me to pass on. Suffice it to say that while 
Primogeniture has been abolished in most other countries, 
this law in England still remains — a relic of barbarism too 
long spared — unjust in principle, unsound in theory, unwise, 
impolitic, and cruel in its results, and by no means com- 
plimentary to the spirit and genius of the legislature of a 
nation, which claims the foremost place among^ the pro- 
gressive nations of modern Europe. 

IL Let us now examine the powers possessed by the 
owner of unfettered land in England. He has the power, 
1. Of complete alienation (a) during life, and Q>) by will at 
his death. 2. He may settle the land. 3. He may mortgage 
it. 4. He may lease it. In other words, in dealing with 
the powers possessed by an absolute owner, we must deal 
with the subjects of 1. Alienation^ 2. SettlemetUs, 3« Mort- 
gaffes. ^Leases. 
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(1.) Aliekation. 

We will fitst, then, consider the question of alienation, or 
parting with the ownership of lands. Now a man may do 
this either in his lifetime by (amongst other methods) a sale 
of the lands, or he may do it at his death by his will. 

(a) Inter vivos. — Treating the question historically, we find 
that in England under the Saxons, the alienation of lands was 
freely permitted irder vivos (during a man's lifetime) or by 
will at his death. But the arrival of the Normans put an end 
to this Saxon custom, and introduced several impediments to 
the free alienation of lands. For, under the Feudal System 
{ante^ pp. 7, 10) alienation was not originally permitted. At 
first the feud was simply granted for life ; each tenant as he 
came to the land received a fresh grant of the estate for his 
life only. But soon the word "heirs" became introduced 
into the original grant to the tenant — the grant was made 
to the tenant's son, as well as to the tenant himself. Hence 
it was thought unjust at first to interfere with the son's 
rights (or the rights of the heir) which were given to him 
by the original grant. The tenant, therefore, could not 
alienate the land. By doing so he might deprive the heir of 
his estate. The successive tenants took as it were a suc- 
cession of usvfruets — they successively enjoyed the profits of 
the lands for their own respective lives, giving in return the 
proper personal service to their superior. The successor 
was named in the grant, and he was not allowed to be 
deprived of his estate by the act of the present tenant. 

The lord, too, in the same manner had an interest in the 
alienation by the tenant. For by the tenant's alienation he 
would lose the possibility of the land reverting to him, 
which he would otherwise have, if the tenant should die 
without leaving some one to succeed him in accordance with 
the terms of the original grant. And, moreover, as the 



THE ENGLI8H LAND LAWS. 23 

tenants owed personal service to their lord for their estates, 
he would have to be consulted before he had imposed upon 
him the services of some one other than the tenant to whom 
he had granted the land. If he gave his consent, a fine had 
to be paid for it called a fine on alienation, which has already 
been explained. 

On the other hand, the tenant's consent, at any rate in the 
early stage of Feudalism, seems to have been necessary to 
the alienation by the lord. He had a right to know to whom 
he would have to continue his oath of fealty and allegiance^ 
and had the privilege of refusing his consent if the new lord 
should happen to be his enemy. Thus it will be noticed 
there were three persons each of whom might, at one ti^ie, 
hinder the alienation of lands. There was the heiry whose 
interests would have to be consulted ; the lord^ whose consent 
was necessary, and, in case of the lord's alienation, the tenanfs 
consent was required; and eventually there was a fourth 
party — the ^ll>ife — who would want her dower. 

But gradually the power of alienation by the tenant 
during his lifetime was introduced. And the law began to 
recognise, step by step, as public opinion sanctioned it, a 
practice which the subtlety of the lawyers found means of 
introducing. I have neither time nor space here (and I 
imagine it would puzzle all but lawyers to understand it if I 
had) to explain how, in England, in the course of time this 
grant to a man and his heirs which at first prevented alienar- 
tion, came chiefly by the assistance of the lawyers to be the 
means of enabling the tenants to alienate their lands. 

In the reign of Henry L a man was allowed to sell the 
lands he had himself acquired by purchase, and soon after 
this time we find that he can alienate one-fourth of the lands 
which have descended to him, without the consent of the heir. 
The right of alienation, however, seems to have been gaining 
ground, for by Henry III.'s Charter we find the tenant was 
prevented from alienating any part of the land unless there 
was enough left to enable him to perform his services to the 
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lord. We gather from this that lands were in the habit of 
being sold at this time, or the Charter would not have 
contained a provision against it. Finally in the reign of 
Edward I. (18 Ed. I. c. 1) the 8t. Quia Emptores (before 
referred to) allowed all persons except the king's tenants in 
chief to alienate their lands. And in the reign of Edward III. 
(1 Ed. in. c. 12) the same privilege was given to the king*s 
tenants in chief on payment of a fine to the king. Fines on 
alienation were abolished in the year 1660. In later times 
also, lands could be sold free from the wife's dower. And 
now, all unfettered lands are freely alienable by the owner. 
An unfettered owner in fee simple may now sell when he 
likes and for what he likes, provided he can find a purchaser. 
Failing this, he may give the lands, provided he can find any 
one to accept them. 

()8) By will. — We find that under the Saxons, alienation 
hy will as well as during life was freely permitted. But this 
power also was put a stop to by the Normans, except in a 
few places, such as Kent ; and it is said to have been retained 
also by the people in North Wales, and the residents in a 
few boroughs. This restriction of the Fedual law, however, 
soon came to be evaded, and the evasion in this instance was 
eflfected by the ingenuity of the clergy, who, from motives of 
self-interest, invented what the law terms " the doctrine of 
uses." For it is said that the clergy of those early times 
when in attendance upon dying men in their last moments 
would so influence them as to induce them to give their lands 
to the Church. And this doctrine of uses, we are told, was 
invented in order to carry into effect the intentions of these 
dying people. Moreover, by this doctrine the clergy wished 
to evade the statutes of Mortmain, which were passed to 
prevent lands from being conveyed to ecclesiastical houses. 
The way the law was evaded is best illustrated by the 
following example. Suppose an estate to be owned by Smith 
in the times we are now speaking of, he cannot leave it by 
will at all, as it is land ; and the Normans did not allow land 
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to be left by will. Neither can he convey it to the Chnrch 
during his lifetime, a^ the statutes of Mortmain prevented a 
conveyance of land to the Chnrch. But suppose he conveys 
it to two of his friends, say Brown and Bobinson, and their 
heirs, to hold it, not for their own benefit, but for the benefit 
of SmUh and his heirs, or for the benefit of the Chvrchy or, 
as it is technically called, to the use of the Church. The 
Church would not now receive a grant of lands^ but only of 
the use of them. Now to every one but a lawyer, a gift of 
" Ixmd^^ and a gift of the " u/se " of lands, would appear very 
much the same thing. But the technical difference held to 
exist between these two expressions enabled the clergy to 
evade the law. In the example just given, the Church 
had the property and all the benefits resulting from it, but 
some person or persons (in this instance Brown and Bobinson) 
had to have what the law now terms the "legal estate." 
These latter held the cow by the horns, but the Church drank 
the milk ; they had the kicks and cuffs (like a modern 
trustee), but the Church had the halfpence. They merely 
held the land for the Church's benefit. But suppose Smith 
not to have been such a zealous and pious "son of the 
Church " as to deprive himself of his property for its sake, 
but to have granted the lands to Brown and Bobinson to the 
use of himself and his heirs. This use, not being land, could 
now be left by will, and it was left generally to the 
ecclesiastics, who in return were to pray for the soul of the 
departed. In courts of law Brown and Bobinson would be 
considered the owners of the property. Not so in the Courts 
of Chancery. The Chancellors of those days were frequently 
selected from the most learned of the clergy, and as the 
clergy sat in the Court of Chancery, it was to their interest 
to see that these wills (or these conveyances) by which they 
and their religious houses and churches were so benefitted, 
should be carried into effect. 

By an Act passed in 1536 (27 Henry VIII., c. 10), called 
the Statute of Uses, the use was turned into the legcH estate. 
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Brown and Robinson would serve the Church no good turn 
now, for the use became identical with the land, as it were. 
But the practice of leaving property generally by will, by 
means of these "uses," had become so prevalent, that 
shortly after the above enactment it was found necessary to 
sanction the power of testamentary disposition of lands. 
Accordingly in the year 1541 (32 Henry VIIL, c. 1, explained 
by 34 & 35 Henry VIII., c. 5) owners in fee simple of socage 
(freehold) lands were enabled to leave the whole or part of 
them by will, and the owners of lands held by the tenure of 
knight service were enabled to leave two-thirds of them by 
will; but, as already stated, the military tenures were 
converted into freeholds in 1660, and were then capable of 
being devised by will in whole or in part. An important 
Wills Act was passed in the first year of her present 
Majesty (1837), and now any interest in land (except an 
estate tail) may freely be disposed of by will. Not only so, 
but various estates in land may be created by will, and, 
previously to the year 1882, land might by will have been 
tied up in such a manner as to keep it entirely out of the 
market for the greater portion of a century. In other 
words, it could have been tied up during the life or lives of 
any person or persons in existence at the date of the will 
and for twenty-one years after the death of the survivor of 
them, and none of the owners for their respective lives 
might have had the power of sale. But this practice of 
tying up land will be more fully explained when dis- 
cussing the subject of Settlements {jpost, p. 31) ; for land may 
be, and frequently is, tied up by will in just the sd,me way 
as it may be tied up by these settlements. 
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Transfer or Gonveyakoe of Land. 

I HAVE already observed (p. 24) that the owner of un- 
fettered lands has now complete power of alienation. And 
alienation of lands naturally leads to the question of 
transfer, a subject which is attracting the attention not only 
of the leading politicians of both parties, but also of the 
leading members of both branches of the legal profession.* 

In ancient times the usual method of conveying land from 
one person to another was by means of what was termed a 
" feofl&nent," with " livery of seisin," or handing over of the 
feudal possession. This was usually done on the land itself, 
where both parties would stand, the grantor or feoffor (as he 
was called) handing over to the grantee or feoffee, or person 
who was to receive the property, a twig or branch, or piece 
of turf, or the ring or hasp of the door as emblematical of 
the whole. But there was a livery which might be made in 
sight of, but not on the lands — this was called livery in law ; 
the former, livery in deed. Until the reign of Henry VIII. 
this method of conveyance, viz. a simple gift of lands 
accompanied by the transfer of the feudal possession in the 
manner I have described — called a feoffment — was all that 
was necessary to the transfer of land. 

Since the Statute of Uses it has been necessary that there 
should be a consideration — i.e. something given in return 
for the lands, such as money or some other equivalent ; or 
else that the land should have been granted mUo cmd to the 
use of the feoffee (or person to whom the lands were 
granted). And this is necessary for the following reason. 
If an estate were conveyed, say, by A to B, without any 
consideration or return of any kind, the Chancery Courts 

* The interest taken by lawyers in "The Land Question" is shewn 
by the recent publication of two pamphlets ; the one, * A Statement on 
the Land Laws^ by the Council of the Incorporated Law Society ; the 
other, * Land Transfer,^ published by order of the Bar Comnidttee. 
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had decided that B held the legal estate by virtue of the 
conveyance, but that he held it "to the use" or for the 
benefit of A. When the Statute of Uses (before mentioned) 
turned all the uses into legal estates, a grant by A to B 
without any consideration would be no grant at all. For 
before the statute A would have had the use, or in other 
words B would have held the land to the use or for the 
benefit of A; but the statute turns this into the legal estate, 
so the legal estate would therefore remain in A and the 
grant would have no effect. But suppose A made the grant 
vmio and to the use of B ; here B would have the legal estate, 
because he has the use which is turned into the legal 
estate by the statute. 

While speaking of these " uses " I may mention that the 
courts held that there could not be what was termed a " use 
upon a use" For example, take the case of a grant by A to 
the use of B, to the use of C. Here we have two uses : B has 
one, C has the other. The Law Courts said, " We can only 
allow one, which is turned into the legal estate ; B has this, 
we can take no notice of the use to C." This legal quibble, 
which, as many eminent lawyers (such as Watkins, and the 
late Mr. Joshua Williams) have said, must have surprised 
every one who was not sufficiently learned to have lost his 
common sense, is the law to-day, and prevails in all our 
conveyances and in the practice of our Law Courts. But 
the Court of Chancery interfered here also, and in the 
example above given decided that B held the legal estate, 
but that the wishes of the grantor must be respected, so B 
must hold the legal estate in trust for C. This was the 
origin of the doctrine of modern uses and trusts. What was 
effected before the statute by employing the words " to the 
use " is now effected by adding thereto the words " in trust 
for." One effect of the Statute of Uses may be said to be 
this, that it has added the three words " to the use " as an 
essential part of every conveyance. 

To resume, this public feoffment, or public transfer. 
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seems to have been all that was necessary to convey lands. 
It does not appear that writing was absolutely necessary, 
although we may conclude thaf as a matter of practice land 
was usually conveyed by writing. By the Statute of Frauds 
(29 Car. II., c. 3), passed in the year 1677, writing was 
made necessary, and the writing was usually a deed ; but if 
livery of seisin took place, a deed, or writing under seedy was 
not necessary until the year 1845. 

But in later times, in fact down to the year 1841, the 
more usual method of conveying an estate was by means of 
two deeds called a lease and release. Without going into 
the origin of this method of conveyance, or giving a detailed 
account of how it was carried out in practice, I will merely 
state that in the year 1841 it was rendered unnecessary to 
have two deeds. This was effected by an Act passed in the 
fourth and fifth years of her present Majesty, c. 21. The 
Act provided that one deed of release should be as effectual 
as if two deeds had been executed. And four years later, in 
the year 1845 (8 & 9 Vict., c. 106), it was provided that 
the proper method of conveyance should be by means of 
what was termed a deed of grant I must forego any 
attempt to explain in popular language the chief features in 
a modern conveyance of lands. I will only remark that 
many Acts of comparatively recent date (such as "The 
Satisfied Terms Act" 8 & 9 Vict. c. 112, the Act of Lord 
St. Leonards in 1859, the Act of Lord Cranworth in 1860, 
the " Vendor and Purchaser Act, 1874," and the Convey- 
ancing Act of 1881) have all tended to cut down the un- 
necessary verbiage which formerly made conveyances such 
lengthy and formidable documents. I think perhaps more 
might yet be done in this direction, but not until the title, to 
land can be simplified will much more be effected. A 
modern conveyance of unfettered lands held in fee simple is 
not such a lengthy document as might be supposed. It 
only becomes formidable when the title to the land is 
rendered vague and obscure by the complex and intricate 
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provisions in family settlements, and by all kinds of charges 
and incumbrances. Each purchaser in tnrn must examine 
the title of every piece of land he buys. To illustrate this I 
will give a quotation which has already been given by Mr. 
G. Osborne Morgan in his pamphlet on Land Law Beform. 
" Suppose/' said the then Sir Hugh Cairns (he had not then 
been made Lord Chancellor) — " suppose I buy an estate to- 
day. I spend a year, or two or three years, in ascertaining 
whether the title is a good one. I am at last satisfied. I 
pay the expense — the considerable expense — which is incur- 
red in addition to the price which I have paid for my estate, 
and I obtain a conveyance of my estate. About a year after 
I desire to raise money on mortgage of this estate. I find 
some one willing to lend me money provided I have a good 
title to the land. The man says, * It is very true that you 
bought this estate, and that you investigated the title ; but 
I cannot be bound by your investigation of the title, nor 
can I be satisfied by it.' Perhaps he is a trustee who is 
lending money which he holds upon trust. He says, ' My 
solicitor must examine the title, and my counsel must a4vise 
upon it.' And then as between me, the owner of the estate, 
and the lender of the money, there is a repetition of the 
same process which took place upon my purchase of the 
estate, and, consequently, the same expense is incurred as 
when I bought it ; and, for the whole of that, I, the owner 
of the estate and the borrower of the money, must pay. 
Well, that is not all. Months or years after all this is 
completed, from circumstances, I find I must sell my estate 
altogether. I find a person willing to become purchaser. 
The intending purchaser says, * No doubt you thought this 
was a good title when you bought this estate, and no doubt 
this lender of money thought he had a good security when 
he lent this money ; but you are now asking me to pay 
my money. I must be satisfied that the title is a good 
one. My solicitor must look into it, and my counsel 
must advise upon it.' Then again commence abstracts. 
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examinations, objections, difficnlties, correspondence, and 
delay. I am the owner of the estate, and I must pay 
substantially for the whole of that ; because, although the 
expense there is paid in the first instance by the purchaser, 
of course in the same proportion as that expense is borne by 
him, in the same proportion will abate the price which he 
will give for the estate." (* Land Law Beform,' p. 7.) 

Every lawyer knows that this picture of the cost and 
difficulties of conveyance is not an exaggeration. We want 
some method which will enable landowners to give a simple 
title to the land which they possess — not necessarily as 
simple as the title to stocks, or shares in a ship ; for the 
uncertainty of the boundaries of land in England, and the 
innate difference between land and these things, will 
possibly always prevent this — ^but at any rate so simple as 
that a poor man wishing to buy a piece of land may not be 
prevented from doing so by the cost necessary to the inves- 
tigation of the title required to effect the conveyance. A 
short time ago I was unprofessionally engaged in effecting 
a transfer of a plot of land between two poor people, and I 
am quite sure that if this work had come to ma in the 
ordinary course of business through a solicitor, the pro- 
fessional charges of myself and the solicitor would probably 
have amounted to more than the land was worth. And any 
law which will allow of such a state of things as this, 
demands, in the interests of the whole community, and 
more especially of the peasant class, immediate and radical 
reform. 



(2.) Family Settlements. 

The owner of unfettered lands has the power of fettering 
them by means of modem entails, which are effected by what 
is usually termed a family settlement. The expression 
*' modern entails," which I will hereafter explain, must not 



V 






32 !rra: ENGLISH LAND LAWS. 

be confounded with that of estates tail. " An estate tail is 
an estate granted to a man and the heirs of his body/' and 
is of much greater antiquity than a modem entail. 

For a period of more than two hundred years after the 
Conquest the barons quite failed in their efforts to introduce 
the system of tying up lands by granting them out to their 
tenants as estates tail. It had become the practice in England 
previously to the year 1285, that where land had been 
granted ^^ to a man and the heirs of his body " (and it must be 
remembered that this was the expression made use of to 
confer an estate tail), the moment an expectant heir was 
born, the man acquired the same powers over the property 
as if he were a tenant in fee simple ; and the land also was 
placed under the same liabilities as land held in fee simple. 
Now, the effect of this was to give the tenant the power of 
alienation, such as a tenant in fee simple possessed, and 
it rendered the land liable to forfeiture for the treason of 
the tenant. By alienating the land, the tenant would not 
only defeat the expectations of the heir, but — and this is 
one of the reasons why the great barons wished to keep 
the land entailed — the great barons would also lose the 
possibility of the lands reverting to them, if the issue of the 
tenant should fail. Hence (as Mr. Shaw-Lefevre remarks) 
we are not very much surprised to find that the two great 
opponents of entail in England were the Crown and the 
Ghv/rch. The Crown, because in case of treason, if the lands 
were entailed, they still went to the issue of the tenant, if 
he had any, after his death; and if he had no children, 
then the lands reverted to the lord who granted them and 
not to the Crown. Thus the great safeguard against 
rebellion and treasonable acts, viz. the forfeiture of the 
offender's property to the king, was at once done away with, 
if the lands could be permanently entailed. The Church 
opposed it, because it thereby lost all chance of getting the 
lands into its own possession. The exertions of its zealous 
fathers upon the minds of dying men, or their advice to the 
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pious owners of entailed property, wonld be of no avail 
whatever to free the property, and so enable its owner to 
fetter it again still more heavily by placing around it the 
chain of Bomish greed and selfishness. 
But in the year 1285, in the thirteenth year of Edward I., 

X there was passed that famous statute, called the Statute Be 
Donis Conditionalihui. Of this enactment Mr. Shaw-Lefevre 
remarks, " It is worthy of notice . . . that this Act, still 
on the statute book and part of the law of this country, 
never obtained the consent of the Commons " (' Freedom of 
Land,' p. 67). The great barons of England at this time 
were very powerful, and it is to their influence alone that 
this statute must be ascribed. By its means estates taiL 
could Ti Axg Ka njfipfftrlj and we are told they were created to 
such an extent that " grave inconvenience and mischief arose 
from it, and from the consequent withdrawal of a great part 
of the landed property of the country from free commerce." 
The statute enacted that " the will of the donor, according 
to the form in the deed of gift manifestly expressed, should 
be from thenceforth observed: so that they to whom the 
tenement was given should have no power to alien it, whereby 
it should fail to remain unto their own issue after their 
death, or to revert unto the donor and his heirs if issue 
should fail." In other words, if land were granted to a man 
and the heirs of his body, on the man's death the eldest son 
was to succeed, then the grandson, then the great-grandson, 
and so on to the end of the chapter ; htU, if the issue failed, 
then the grantor, or person who originally possessed the 
property, was entitled to it by reversion. It reverted to 
him according to the terms of the original gift. 

The effects of these entails were very disastrous to every- 
body except the great barons. We are told by the famous 
law writer Blackstone that " Children grew disobedient 
when they knew they could not be set aside, farmers were 
ousted of the leases made by tenants in tail, creditors were 
defrauded of their debts, innumerable latent clauses were 



34 THE ENGLISH LAND LAWS, 

produced to deprive purchasers of land they had bought and 
paid for, and treasons were encouraged, as estates tail were 
not liable to forfeiture longer than for the tenant's life." 
More than this, another writer says, " Titles were insecure, 
for an old entail of which nothing was known might be 
brought to light, nor would any period of enjoyment, how- 
eyer long, afford an answer to such a claim." 

The land, too, was neglected; and as it could not be 
alienated, we are told the farmers must have suffered greatly 
owing to its having been much impoverished by the Wars 
of the Boses. All but the great barons suffered by it. The 
king, the farmers, the labourers, the general public (a small 
body in those days apart from the agricultural classes), all 
wished the law to be relaxed. And after these strict entails 
had been in force for well-nigh two hundred years, the Law 
Courts, in the twelfth year of the reign of Edward IV. 
(1472), gave legal sanction to a practice introduced some 
time before for their evasion. It would take up too much 
time to explain how this was done; suffice it to say that the 
statute of Edward I., De DoniSy could now be evaded, 
and was evaded, by what has been termed ^^ a solemn piece 
of jugglery" in the Law Courts. The entail could now be 
barred, as it was called, the expectations of the heir and of 
the lord defeated, the land once again enfranchised from the 
fetters which prevented its freedom of sale. 

And so most of the land remained free for a period ex- 
tending over another 200 years, when the fears of a universal 
confiscation of the property of those engaged in the civil 
war during the latter portion of the seventeenth century 
gave rise to the method of tying up land by means of modern 
entails, effected by family settlements. 

Almost every nobleman in the land was engaged on one 
side or the other in the great struggle between the King 
and his Parliament. If the Boyalists should eventually be 
victorious, the noblemen on the other side felt that they 
would be convicted of treason, and this would work a for- 
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feitnre of all their estates to the King. So, again, if Parlia- 
ment should proye yictorious, the noblemen on the King's 
side felt they and their property would be in similar danger. 
Thus the great landowners on both sides were anxious to 
have some way out of this inevitable dilemma. The old 
strict entail which I have already explained, granted to a 
man and the heirs of his body, could not now guard the 
property against forfeiture, because a statute passed in the 
reign of Henry YIII. had placed these estates tail on the 
same footing as other estates of inheritance with regard to 
forfeiture for treason. However, the ingenuity of a Boyalist 
lawyer, Sir Orlando Bridgeman (said to be an ancestor of 
the Earls of Bradford), and of Sir Geoffrey Palmer, found a 
means of entailing land in such a manner as to evade this 
statute of Henry YHI., and so enable the land to be safe 
against absolute forfeiture in case the owner was convicted of 
treason. They invented the modern entail. By this means 
land was settled on two or three persons then in existence, 
each one taking successively an estate for his life, and the 
property was ultimately settled on some unborn person as 
tenant in tail. In those days the noblemen who were actually 
engaged in the war would take their estates for life only ; if 
convicted of treason, all the forfeiture that could take place 
was the forfeiture of their life estate, and in case of their 
death the next owner for life immediately stepped in. Thus 
th ^JSing c ould not claim the property^hy forfeiture, for^ the 
delinquent had only a life estate. l!his ended with his death, 
when the person next entitled under the settlement at once 
laid claim to the estate. 

It was thus then that the modern system of entails was 
introduced.^ The land by means of family settlements, re- 
newed generation after generation, is tied up in such a 
manner as that none but the eldest male of the male line 
shall come to possess it. But it should be distinctly under- 
stood, that ever since the year 1472 up to the present time, 
an entail could always be barred by the tenant in tail when 
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he came into possession, bnt not by the life owners. Up to 
the year 1833 the entail was barred by the cumbrous methods 
of a Common Eecovery or a Fine, as they were called ; but 
since 1833 by means of a simple deed. The last owner 
under the settlement is always a tenant in tail, and, as already 
stated, he can now always bar the entail by deed in his life- 
time, but never by will. But in spite of this power possessed 
by the tenant in tail, the entail was and is generally kept up 
by means of a re-settlement effected every generation, in a 
manner which I shall hereafter explain. 

We thus have three periods of about 200 years each: 
from the Conquest to 1285, when land was not tied up — 
from 1285 to 1472, when " strict entail " placed its fetters 
upon the land — from 1472 to the time of the great struggle 
between King and Parliament, during which the land was 
again free, until it became subject at the close of the last 
period to t he fe tters of jagd^H entail. 

Without staying at this poinFlolnention the evils resulting 
from modern entails, which have been admirably explained by 
the late Mr. Kay in his book * Free Trade in Land,' — evils 
which have been only partially remedied by recent legislation, 
and which will appear as we further explain the law of settle- 
ments, — we may observe that modem entails cannot claim 
any of the reasons urged for the existence of the old strict 
entails. Modern entails for the most part now seem to live 
on for no other reasons than those of long habit and custom, 
to keep alive and cherish family pride with all its attendant 
evils, and from love of social power, with (in most instances) 
a great tendency to that local despotism and tyranny which 
numerous broad acres so frequently give to their owner. 

I will now, in language as popular as the nature of the 
subject will allow, illustrate how a modern entail is carried 
out by means of a family settlement. Having done this, we 
will see how the settlement operates on the interests of the 
various persons connected therewith. Let us suppose a man 
to be the absolute owner of an estate in fee simple : call it 
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Blackacre. It has its noble mansion and beautiful grounds 
and gardens, its park studded with fine old trees made 
cheerful with the presence of graceful deer, its fine stately 
entrances, and its long wooded drives. Let this owner be 
called by some title, say Lord Broadlands. We will ima- 
gine his father to have died without haying made a will ; 
this, of course, seldom if ever happens amongst large land- 
owners, but it frequently does among the smaller ones. 
Lord Broadlands being the eldest son succeeded to his 
father's title and estates, regardless of the fact that his 
brothers and sisters, who were morally as much entitled to 
live on their father's property as he himself was, were thereby 
reduced to a state not far removed from beggary. He only 
argues that he is the eldest son, and that therefore the Law 
of Primogeniture by a lucky windfall rightly makes him a 
wealthy man. In course of time he is about to be married ; 
and knowing the poverty of his brothers and sisters, he de- 
termines that his family shall not be at the mercy of their 
eldest brother, owing to the shortsightedness of their father. 
He therefore consults his lawyer, who informs him that the 
proper and customary course is to draw up a family settle- 
ment, making provision for the future Lady Broadlands 
and the issue of the marriage. The lawyer thereupon 
receives instructions from his wealthy client to prepare the 
settlement. 

Now the estates of Blackacre will be settled upon his lord- 
ship ,^ for^life . Instead of being an absolute owner, he now 
bec omes me rely a life tenant. And after his death they are 
sealed upon ihe ^rst son of the marriage and the heirs of 
the body of such first son lawfully issuing. In the event 
of this first son having no children, then they are settled 
upon the second, third, and fourth son successively, and so 
on. Provision is also made, that upon Lord Broadlands' 
death his wife and younger children shall each receive so 
much annual income out of the estate of Blackacre. This, 
of course, will have to be paid by the eldest son to his 
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mother and younger brothers and sisters. There are also in 
the settlement powers of sale given to the trustees on certain 
conditions, and powers to let portions of the land on lease 
for perhaps 999 years in order to raise money for the 
yonnger children. The settlement will also contain nume- 
rous other provisions which need not be enumerated here. 

Let us go forward a few years until Lord Broadlands has 
a son, and this son twenty-one years of age and about to be 
married. There will now be another family arrangement of 
the estate of Blackacre. It will now be re-settled upon 
Lord Broadlands for his life, and then upon the son for his 
life, with a remainder to the son's unborn son and the heirs 
of his body. This gives us a strict family settlement by 
means of which the property is entailed. Lord Broadlands 
is only tenant for life ; the son is only tenant for life, after 
his father's death, and the grandson, to be bom of his son's 
marriage, is made the tenant in tail. Li other words, by 
virtue of this settlement. Lord Broadlands is no longer 
absolute owner of Blackacre. He only has a life interest in 
it, which terminates with his death. Then his son, in like 
manner, takes only a life interest. And we have to wait 
until the third generation before we get the tenant i% tail. 
Speaking of the law as it existed before 1882, this property 
as a general rule would be kept inevitably in the family 
until this unborn grandson should attain the age of twenty- 
one years, when the entail and all remainders could be 
barred, and dominion again acquired over the property. 
But, as a great law writer (the late Mr. Joshua Williams) 
informs us, this dominion is usually exercised by a re- 
settlement on the next generation, and thus the property is 
preserved in the family. Of course, if these settlements 
were not continually renewed, they would die a natural 
death ; but they are renewed, and some say that compulsion 
is exercised in their renewal in this way. Suppose Lord 
Broadlands dies, his son is then owner for life ; and suppose 
also that the grandson has reached the age of twenty-one, 
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the son and the grandson can now, if they choose, bar the 
entail — and unfetter the land. But the son who is now 
Lord Broadlands, and whose actions are guided in some 
degree by the pride of title and family, and the exdusiye 
social position given to him by virtue of his estates, does 
not wish this — he wants a re-settlemeni So he says to the 
grandson, '^ You are at present the son of a Peer, but with 
no money to satisfy your immediate wants. And you are 
unable to touch the income of this property, without my 
consent, until I am dead ; but if you will consent to re-settle 
the property and give up your interest as tenant in tail, and 
take a life interest only after my death, the same as I now 
have myself, I will make you a yearly allowance sujficient to 
enable you to marry and maintain a wife and family. But, 
if you will not consent to a re-settlement, you must live as 
best you can — either on your own resources, or on your 
prospective interest in Blackacre ; and when I am gone, I 
hope you may iind the land in very good condition to support 
you, and the mansion well filled with all the ornaments 
and luxuries conducive to your worldly happiness and ease." 
Thus under this pressure a re-settlement is efifected every 
generation, and thus the land is kept in the family generation 
after generation, probably encumbered with debt and charges 
to uncles and aunts and younger brothers and sisters, to pay 
which debts and charges e very penny is s crewed from the 
poor farmers and the peasants, the land itself is allowed £6 
go to ruin for want of capital to put heart and life into it, 
and the buildings totter for want of repair — all to keep up 
false pride and maintain the questionable dignity of a title. 

Let us now see how the settlement works. 

Lord Broadlands comes first. Suppose his income is 
£20,000 a year from land. First of all, Lady Broadlands 
on her marriage must be provided for. Now the settlement 
will give her an allowance during her husband's life for '^ pin 
money,'' as the law mysteriously calls it, and on his death 
the estate is charged to pay her (say) £2,000 a yeax during 
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her life. Again, his Lordship, remembering how his own 
brothers and sisters were beggared by the law of the first- 
born on his father's death without will or settlement, has 
settled say £800 a year on each of the younger children for 
their respective lives. Now suppose there are five children 
of the marriage — this leaves four younger children to receive , 

£800 a year each, or £3,200 a year altogether. In course 
of time Lord Broadlands, having had his share in the enjoy- 
ment of this world's goods, dies, and his son, whom we will 
call the second Lord Broadlands, now succeeds to the man- 
sion and property of Blackacre. His rent-roll is nominally 
£20,000 a year ; but out of this he must pay to his mother 
and his brothers and sisters the sum of £5,200. This leaves 
him £14,800, instead of £20,000 as his father had, to keep 
up the family mansion, the dignity of a title, and a large 
and expensive establishment. The second Lord Broadlands , 
on his marriage and re-settlement had likewise (we will { 

suppose) settled £2,000 a year after his death on his wife, 
and £800 on each of the younger children that might be 
born of the marriage. Now I am not giving a very uncom- 
mon case, when I take the case of this second Lord Broad- 
lands dying before his mother or any of his brothers and 
sisters, and leaving, say, a widow and four children. The 
widow takes £2,000 a year and the three younger children 
£800 each, or £2,400 a year altogether. This will make a 
total of £4,40Q to be paid by the third Lord Broadlands 
under the settlement of the second Lord, as well as £5,200 
under the settlement of the first Lord Broadlands — altogether 
a yearly charge on Blackacre of £9,600 (£5,200 and £4,400). 
Instead of a rent-roll of £20,000, he has only £10,400. 
These uncles and aunts, and mother and grandmother, and 
brothers and sisters, all hang about the unfortunate, fettered 
ownesr of Blackacre, looking upon both farmers and labourers 
as so many willing hands sent by a kind Providence to 
satisfy their various needs. Before the Settled Land Act of 
1882 there were usually insuperable difficulties in the way 
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of a sale. Even if a portion of the estate could haye been 
sold by the owner, it would have enabled him to pay off 
these charges altogether, and so have left him free to attend 
to the land which might remain to him after the sale. If 
he should happen to have two or three bad harvests, he 
would fail to pay some of these charges altogether. But 
uncles and aunts and other family relations dependent on 
an embarrassed nobleman for their existence become very 
noisy in asserting their claims. They are not the people to 
wait — (it is the tradesmen who must do the waiting) — so 
the third Lord Broadlands, after hoping and praying in 
vain that some of the annuities may fall in to him by the 
death of his grandmother, or of some of his military uncles, 
is driven by another bad harvest to the verge of bankruptcy, 
and seeks his solicitor with a view to raise money by means 
of a mortgage; thus adding one burden more to estates 
already over encumbered. And so the miserable tale repeats 
itself with every successive generation. I am quite aware 
that there are properties large enough and sufficiently well 
managed not to suffer by this system, but these are not 
numerous, and a larg^ proportion of the entailed property 
of to-day is fkequ§^ly charged and encumbered as I have 
described. 

In discussinjg^fchis question of settlements, I hav^ occasion- 
ally mentions T The Settled Land Act, 1882,"\ And con- 
sidering that tlnree-fourths of the landed ^stat\s of this 
country are tieo^yUp by these family settlements^ in the 
manner I have described, I may be pardoned here for giving 
a short Sketch (1) of the powers possessed by these limited 
owners under settlements prior to 1883, and (2) the effect 
upon these powers of the Settled Land Act, 1882, which 
came into operation on January 1st, 1883. 
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(1) The Powers of a Limited Owner prior to 

the Tear 1883. 

(a) Leases. — Unless specially empowered by the deed of 
settlement (or will), the tenant in tail could not originally 
grant a lease to last longer than his own life, and, as I have 
already mentioned in the extract quoted from Blackstone 
(antey p. 83), farmers were often defrauded of their leases on 
the death of the tenant in tail — doubtless after paying a 
very good sum for them — owing to this inability. It was 
not until the year 1833 that a tenant in tail in possession 
was allowed to make leases for twenty-one years.* And 
even then, the person who owned the estate for his life only 
(before the tenant in tail) could not grant leases at all for a 
longer period than his own life ; and as no one knew how 
long this might be (or how short), the very uncertainty 
frequently prevented leases being granted or accepted, if 
offered. But by an Act of Parliament passed in the year 
1877 (40 and 41 Vict. c. 18), a tenant for life in certain 
cases, if not forbidden by the settlement, was empowered 
to grant leases of the land for twenty-one years, but not 
of the principal mansion and lands usually occupied 
therewith ; and in other cases, with the consent of the Court 
of Chancery, he could grant an agricultural lease for twenty- 
one years, a mining lease for forty years, a repairing 
lease for sixty years, and a building lease for ninety-nine 
years, provided the rent was the best that could be obtained. 

(I) Permanent Improvements. — In former times, I do not 
suppose a tenant for life troubled himself much about 
improving land for the benefit of his successors. Nor 
indeed does he now. He usually gets all he can out of it 
in the simplest and most comfortable way. He cares little 
about the land, or the farmer, or the labourer, so long as he 

* A Statute of Henry VIII. (32 Hen. VIII. c. 28) enabled the tenant in 
tail in posseBsion to make leases (under certain conditions) for twenty-one 
years : but these were not binding on the remainderman or reversioner. 
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gets good rent. But our Legislature has, in more modern 
times (though by Tery piecemeal legislation), indirectly 
acknowledged the fact that the neglect and impoverishment 
of the soil of our country is a national calamity if possible 
to be avoided. By various Acts passed in the present reign, 
limited owners of land on certain conditions are authorised 
to borrow money from the Government, in order to make 
permanent improvements on the land, such as drainingy 
erecting new Imldings, and the like* The money borrowed 
is charged on the land in the shape of a rent-charge, and is 
to be repaid during a term not to exceed twenty-five years. 
Thus, in many cases, the present tenant for life would not 
bear all the expense, but it would be spread over a period of 
twenty-five years. And in certain cases a 

(c) Sale of the settled estates might be effected by the 
limited owner. But to enable him to do this, it was 
necessary to have the sanction of the Court of Chancery, 
and formerly the process of obtaining this involved a long 
routine of legal technicalities, as well as, in many cases, 
much trouble and expense, with the probability of a failure 
in the prospective. 

(2) The Settled Ixmd Act of 19&2. 

This is one of the most important Acts of modern times. 
It is a measure of such extensive reform that one cannot 
help wondering how it is, in these days of " land agitation," 
that it has not been more publicly discussed than it seems 
to have been. We are indebted for the Act to the late Lord 
Cairns — a Conservative Lord Chancellor. He was a great 
lawyer and a great statesman, and was undoubtedly convinced 
of the evil which he tried to remedy. But some have 
doubte d wheth er we sh ould regard this Act as the resultjof 
a conviction that the state of the law was unsitisfactory^ or 
whether we shouTrslmpTy look upon it as a timely, concession 
intended to put^^aside^or postpone some more radical reform. 
For it seems almost incredible that a leading Conservative, 
and a peer to boot, should have attempted and carried out 
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SO great a change in a system so zealously guarded by the 
great majority of " the party of which he was a leader," and 
of " the order of which he was an ornament." 

The Act first of all gives to the tenant for life absolute 
power to sell the whole or any part of the lands comprised 
in the settlement, or he may exchange those lands for other 
lands, or where several persons have shares in land, they 
may divide the land ; but the sale must be made for the 
best price, and the exchange and partition for the best 
consideration that can be obtained. This was a grand 
sweep of Land Law Eeform; and as the Council of the 
Incorporated Law Society say in their * Statement on the 
Land Laws,' it is not sufficiently " recognised by the public 
at large what a complete revolution this statute effected in 
the law of settlements." 

There is one great objection to the statute, in that it 
excepts from the life owner's powers of sale the " principal 
mansion house, and the demesnes thereof, and other lands 
usually occupied therewith," unless the consent of the 
trustees of the settlement or an order of the Court is first 
obtained. It is true these are not always insurmountable 
obstacles, but the above provision must frequently place an 
impediment to the sale of land. Moreover, as Mr. W. 
Fowler says in his preface to * The Land Laws ' (2nd ed.) : 
" The house . . . may be the one temptation to a purchaser 
which in these times will effect a sale of the lands." Of one 
thing I am quite sure, that very few large estates indeed, 
if any at all, could now be sold without the principal man- 
sion and parks, unless sold in small lots — and the present 
state of trade makes purchasers of land in small lots 
unusually scarce. 

This Act also gives the tenant for life powers of leasing 
for the following terms, viz. : — 

(a) In the case of a building lease, for 99 years. 

(b) In „ mining „ 60 „ 

(c) In „ any other „ 21 „ 
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He may also dedicate part of the settled land for streets 
and open spaces. He may cut and sell timber, he may sell 
part of the land and spend the money in improving the rest 
in the varions ways in the Act mentioned. Bnt unless spent 
in this way, the capital moneys (such as money obtained by 
sale, and part of the money paid as mine rents) are paid 
either to the trustees or to the Court, and invested to keep 
up the trusts of the settlement. 

But this Act has not gone far enough. By not interfering 
with the limited ownerships under settlements, it sanctions 
their continuance. As Mr. G. Osborne Morgan, M.P., in 
his appendix to Mr. Kay's ' Free Trade in Land ' (9th ed., 
p. 175), says : " A testator is still at liberty to tie up his ^ 
landed property for the successive periods to which Mr. Kay j 
so strongly objected, with this important qualification, that ! 
he cannot prevent its being turned into money as soon as 
he is dead. . . . The successive owners of the estate will, in 
case of a sale, remain for all practical purposes exactly where ! 
they were, except that instead of being successively interested 
in land, they will become similarly interested in the fruits 
which its sale has produced. The family property, instead of 
being locked up in land, will be locked up in consols or rail- 
way debentures. The eldest son will remain an eldest son 
still. . . . Nor is there anything to prevent the purchase 
money being at once re-invested in land, to be held under / 
the same conditions and for the benefit of the same persons." y 



(3) MoBTaAGE. 

I have already attempted to show (cmte, pp. 40, 41) how, 
Vin the example given, the third Lord Broadlands, the tenant 
for life, would be hampered in his dealings with the fettered 
land. It is true, as already stated, that he can now if he 
chooses sell the property with the exception of the family 
mansion and the park. But here appears the faulty 
character of Lord Cairns' Act. The owner of these settled 




I 
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estates, even if he has a purchaser willing to buy the land 
without the honse and park, as a general rule does not 
wish to sell. This arises from the fact thai, owing to the 
existence of modem entails, it has become customoTy to keep 
land '^ in the family/' nnder any circumstances. And this 
custom, sanctioned by law, is one to which the English 
nobleman and great landed proprietor clings with blind 
folly and with jealous and tenacious grasp, although it is 
directly opposed to his self-interest, banishes the power 
of independent action, and tends to impoverish the rural 
population of his country. Lord Cairns' Act implies the 
principle of plastering a festering limb when it should be 
amputated. The system of modern entails should have 
been abolished and not plastered over. To continue, taking 
our former example, the third Lord Broadlands maintains 
the traditions of his house, and determines to keep the land 
in the family. And as his rents fail to give him enough 
money to pay off the charges, he determines to raise money 
by a mortgage. 

Although a mortgage is sometimes a great blessing to 
particular individuals, in the majority of cases I believe it is 
a financial mistake. When a man's affairs are so embarrassed 
as to make it impossible for him to cultivate his property, it 
will eventually, in most cases, prove more useful to sell 
than to mortgage. But the practice is so common in 
England, that it is hardly possible to get land free from a 
mortgage. 

We said Lord Broadlands' nominal rent roll was £20,000 
a year, but that he had charges to pay to the extent of 
£9,600 a year, and that in reality his income was only 
£10,400.* The general public, of course, have no knowledge 
of this state of things. They only wonder how it is that the 

* I may remark here that the example I have given of the third Lord 
Broadlands having to pay annuities to two widows is by no means a rare 
one. Mr. Fowler (* Land Laws,' p. 23) gives an instance of a nobleman 
Jiaving three of these widows on hand. 
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owner of such an enormous estate as Blackacre, with such a 
rent roll, should keep his buildings in such bad repair, and 
have his land in such a bad state of cultivation, and they 
have many surmises as to what he can be doing with his 
money. As a general rule they haye neyer heard of such a 
thing as a family settlement. 

Owing to the combined effect of successive bad harvests and 
these charges, the third Lord Broadlands wants, say, £50,000 
to meet his present difficulties. He consults his lawyer, who 
in a short time finds a man who is willing to advance the 
money. Lord Broadlands tells him he has splendid security 
to offer. " My land," says he, " is worth £20,000 a year, 
and I am willing to give nearly the whole of this as 
security." So the mortgagee, as the person who advances 
the money is called, employs his solicitor, and Lord Broad- 
lands sends his title deeds to be examined by the lawyer of 
the intending mortgagee. And here begin the lawyers' ex- 
penses. Amongst possibly quite a heap of other deeds, he 
must examine the settlements. And upon examination he 
finds by the first settlement the land is charged with 
£5,200 a year. The question is then asked, " Have all these 
charges been paid off ? " " Oh no," is the answer; " all the 
annuitants are still alive, but the grandmother is daily ex- 
pected to die and free the land from her share, and the 
military uncles may go off any minute." There may be a 
mass of documents connected with the first settlement, all 
of which would have to be examined, each examination 
swelling the lawyers' fees. The second settlement is then 
examined, and further charges discovered to the extent of 
£4,400. Then again comes the question " Have these 
charges been paid off? " " No, unfortunately," replies the 
embarrassed nobleman's lawyer, '^ the second Lord died very 
young, and all these annuitants are still alive." Then the 
charges are added up, and out of the £20,000 yearly rental 
the mortgagee finds he cannot count upon more than 
£10,400 a year as security for any sum he may advance. 
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And, moreover, the third settlement would also have to be 
examined to see that there was nothing there that would 
interfere with his safety. At last all seems safe, the 
mortgagee advances the money, and Lord Broadlands conveys 
his estates to him, subject to this provision, that the lands 
are to be conveyed back again to his Lordship whenever the 
£50,000, together with the interest, is repaid. A power of 
sale is given to the mortgagee in the event of Lord Broad- 
lands failing to pay either principal or interest within a 
certain time. 

In former times there was one feature in the law of mort- 
gages which supported the custom of primogeniture. When 
the mortgagor, or person who borrowed the money, died 
intestate, the heir (or in the case of a settlement the person 
entitled under the settlement, usually the eldest son, as we 
have seen) laid claim to the mortgaged property free from 
the mortgage debt provided there was enough personal 
property, such as money, stock, or shares, to pay off the 
mortgage. But now, since the year 1854, this practice has 
been abolished, and the lands which have been mortgaged, 
or made security for the debt, are those which are now 
primarily liable for the p9.yment of the money advanced. 
Thus formerly, on the third lord's death, Blackacre would 
have gone to the fourth lord free from the mortgage debt, 
if the third lord had left personal property sufficient to pay 
for it ; but now it would go to him charged, as it ought to 
be charged, with the repayment of the money for which it 
had been made security. 

I have already mentioned that Lord Broadlands on paying 
to the mortgagee the £50,000 and interest, which say at £4 
per cent, per annum would be £2,000, has always the right 
of redeeming his estate, or of having it conveyed back to 
him. This right is called his equity of redemption. 

It must be observed that, except in the counties of Middle- 
sex and York, and in the Bedford Level, all dealings with land 
as far as the law is concerned may take place quite secretly. 
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And in the case of a mortgage of lands, as a general rule, 
the public know nothing abont it. If they did, it is just 
possible that some of our country squires, who sit occasionally 
at Quarter Sessions with a wonderful combination of igno- 
rance and assumed dignity, and amuse themselves on other 
occasions by killing hares and partridges, or by shooting at 
docile pheasants specially prepared for them, while their 
estates are mortgaged to the last farthing (and sometimes 
heyondj as unlucky mortgagees can tell), and their tenantry 
and peasants are fleeced of their last penny to keep up a 
show of family importance, which is about as beneficial to 
the country as they are themselves — I say, if the dealings 
with land were more public, some, at any rate, of these 
would-be important people might place their properties in 
the market and take upon themselves more useful occupa- 
tions than that of ignominiously vegetating as country 
squires. We should then have more holders of small 
holdings and a much better degree of land cultivation than 
we have now. Men of capital, and small farmers and 
labourers who had saved money, would have a chance of 
cultivating their own land, of erecting good substantial 
buildings, and of doing all things necessary to develop the 
resources of the property, which in so many instances is now 
lying idle. If a tradesman or a householder gives a bill of 
sale of his goods or furniture, he is compelled to register it 
and so make it public, or the law will consider it void. Why 
should the landowner have more favour than a respectable 
and honourable tradesman ? The landowner should be com- 
pelled to register the document, or, in other words — for it is 
in effect the same — he should give a bill of sale of his lands. 
But I mentioned the fact of the secrecy which may attend 
the execution of a mortgage, because if it were not for this, 
two practices, which are by no means uncommon, and which 
are as iniquitous as they are frequent, could not very well 
exist. I refer to the practice of " Taekingy^ as it is called, 
and to the doctrine of " Consolidation of Securities'* 

E 
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I will first give an illustration of what is termed ^' Tacking 
a Mortgage." Taking again the example already given, 
suppose the third Lord Broadlands, after mortgaging Black- 
acre in the manner I have just described, still finds himself 
in want of money and executes a second mortgage of Black- 
acre to another person B, and we will suppose B to have 
adyanced as much money as Blackacre is worth. Gall the 
first mortgagee, who has adyanced the £50,000, A. Suppose 
that this unfortunate nobleman yet again gets hard pressed 
for money and executes a third mortgage of his property to 
G, who is ignorant altogether of the second mortgage to B. 
Thus we haye three persons who have advanced money — A, 
B, and G — ^but knows nothing of B's mortgage. By this 
time we can well imagine the estates are not of much value 
to any one but the mortgagees who have advanced the 
money. G in some way discovers that B has also a mort- 
gage on Lord Broadlands' estates, and that he is the second 
mortgagee. Now when mortgages are paid off, they are 
paid off in order of priority, because they are charges on 
the land standing in the order of time in which they were 
made. Thus, if Lord Broadlands should ever be in a 
position to pay off the mortgagees, he would pay A first, 
then B, then G. But G discovers that if he waits until A 
and B are paid off there will be no money left for him, 
because the estate was already mortgaged to its full value 
to A and to B before he advanced his money ; and con- 
sequently, if he waits his turn, he may find himself without 
a remedy. So he goes to A and offers to pay him the 
money, viz. the £50,000 which he has advanced, if he will 
transfer his security. A, willing to get back his money and 
interest, assigns his security of Blackacre to G. G is now 
safe, because the security is sufficient to pay the money he has 
advanced to Lord Broadlands as well as the £50,000 which he 
has paid to A. The effect of this manoeuvre, on the part of 
G, is this : — ^he gets priority over B. The law allows him to 
iacJc or fasten his third mortgage to the first, and now B, 
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the second mortgagee, will have to wait until the ji/rst cmi 
third mortgages are paid off, before he can come upon the 
mortgaged estate — which means, yirtnally, that by the time 
the estate of Blackacre has paid the debts charged upon it 
by the two mortgages, the first and third, it will be about 
as valuable to B as an acre of rock lying in the middle 
of the Atlantic. This is called '^ tacking," and if mortgages 
were public and registered, would not be possible, for G 
would then have known how much A and B had advanced, 
and would most likely have kept his money, or elsd have 
found some other investment. 

The doctrine of Consolidation of SeevritieB is this : — Sup 
Lord Broadlands to have ail estate '^ Blackacre " in Cheshire, 
and also an estate (call it "Whiteacre") in DerbyshirCi Having 
mortgaged " Blackacre " for £50,000 to A, he subsequently 
mortgages "Whiteacre," likewise to A, for £10,000* 9e 
afterwards finds himself in a position to redeem " Whiteacre " 
by paying A the £rO,000 and interest. But A has now the 
right to consolidate (as it is called) these securities* In 
other wordsj he can say to Lord Broadlands, " No ! I won't 
receive payment of the money on the * Whiteacre' estate 
until you give me both together. You must free both 
* Blackacre ' and * Whiteacre,' or neither*" That is one part of 
the doctrine, where the same person advances the money on 
both places. But the doctrine is equally applicable to a 
case where money has been advanced by diffeffmJt people on 
different lands belonging to the same person. And this is 
where the practice could be stopped, in my opinion, if all 
mortgages were registered. Now suppose the " Blackacre " 
estate to be mortgaged to A, and " Whiteacre " to B. If A 
can get an assignment of B's mortgage, he has a right to 
refuse to receive payment of one, unless he receives also at 
the same time payment of the other. A second mortgagee 
may suffer a great hardship in this second case — a hardship 
which he could scarcely be called upon to suffer if mortgages 
were registered. We will give an instance of this by again 

E 2 
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referring to the same example. The estate of Blackacre is 
mortgaged to A for £50,000— say it is worth £300,000. 
Suppose also the " Whiteacre " estate to he mortgaged to B 
for £100,000, and that it is worth only £20,000. In this 
case B's security is £80,000 insufficient. Suppose again that 
Blackacre is mortgaged a second time (as hefore) to 0, and 
that it is now mortgaged to its full value. A and C will of 
course know nothing ahout the mortgage on " Whiteacre." 
Their knowledge in all prohahility will he confined to the 
fact that between them they have advanced as much money 
on Blackacre as it is worth. But B, the mortgagee of the 
Whiteacre estate, hears of these mortgages on Blackacre, and, 
knowing its value, viz. £300,000, and the insufficiency of his 
own security, viz. £80,000 to the bad, he quietly obtains an 
assignment of A's mortgage. By this means he consolidates his 
securities. He is quite safe now for the bad debt of £80,000, 
because he takes precedence over C's second mortgage, and 
''Blackacre" will have to make up the £8t),000. C will have to 
sufier through no fault of his own, but simply because our 
present law allows these mortgages to be kept in the dark. 
As the estate of " Blackacre '* is mortgaged to its full value 
to A and C, and as it will now have to make up B's bad 
debt and pay him £80,000 before it can pay C, it follows 
that will lose £80,000 of his money. It is true that now, 
by the Conveyancing and Law of Property Act, 1881, this 
doctrine of " Consolidation of Securities " is prevented from 
taking effect unless the mortgage deed expressly states that 
the Act shall not apply. But the law to be really effective 
should not be optional, but compulsory ; and the real remedy 
is compulsory registration of all charges affecting land. 
From the above example it may be unnecessary to observe 
that it is always an unwise and an exceedingly risky thing 
to have anything whatever to do with second mortgages.* 

* The doctrines of " Tackiiig " and " Consolidation '* result partly from 
the practice of effecting a mortgage by a conveyance or transfer of the 
legal estate from the mortgagor to the mortgagee. The person who has the 
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In speaking of the powers possessed by the owner of 
unfettered lands, I said that he had the power — 1, of aliena- 
tion {ante, pp. 22-28); 2, of binding the land by family 
settlements {ante, .pp. 31-45) ; 3, of charging the land by 
mortgage {flnte, pp. 45-52). But the owner of these 
has also the power of making 




(4) Leases. 

He may lease his land for any length of time, for any 
purposes (not by law declared illegal), on such conditions 
as he may think proper and which he can get a tenant to 
accept. A farm lease is a contract between landlord and 
tenant. In these times of agricultural depression we hear 
much of these farm leases, and of the rents paid under them. 
There are some who with high hand and the coolest dis- 
regard of proprietary rights would abolish rents altogether, 
and utterly banish all freedom of contract. But they don't 
tell us the next step. They forget that the same principle 
on which they now wish to proceed may at some future 
time be applied to them. With these people or their 
principles, of course, no sensible man can associate himself. 
It is one thing to advocate reforms and remedies for abuses. 
It is another to encourage lawlessness, and plunder, and to 
pander to the tastes of an unoccupied mob by vaguely 
bellowing about " rights " and " equalities " which they 
themselves are the very first to destroy. 

I do not think so many farm leases would be sought after, 
nor would there be so much discussion about rents, if we 



legal estate is prima fade entitled to the property in a court of law. And 
even in courts of equity it was held that where two parties had in other 
respects equal rights to the property, the one who held the legal estate had 
the better claim. Hence the maxim that " Where equities are equal the 
legal title shall prevail." So that whenever a third mortgagee without notice 
of the second mortgage can obtain possession of this legal estate from the 
first mortgagee (to whom it was conveyed when the first mortgage waseflfected) 
he places himself in a much better position than the second mortgagee. 
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could get more land in the market. Those who are now 
large and extensive farmers, would then, in my opinion, 
become small freeholders, and would most likely produce 
more stuff on their small freeholds and make more money 
than they now do on their large tenant holdings ; and for 
this simple reason, viz., because they would cultivate the 
land better. Ownership makes a wonderful difference in 
the condition of the soil. In the year 1882, I was quite 
astonished when I observed the industry and patience 
displayed in the south of France by the peasant. And in 
describing a journey into the Maritime Alps in that year, 
I wrote, " Between this place (Marie, near St. Sauveur) and 
Nice, the change is most complete —climate, scenery, and 
vegetation. Instead of shading off the sun, it was here very 
necessary to wrap up in order to keep wq-rm. In one 
respect, however, the two districts are similar — there is 
the Bame wonderful industry displayed by the inhabitants. 
Every i^ph of soil is tilled — every vacant spot is cultivated. 
If ther^ ip ^ flat rock without soii^ spi) is carried there ; 
if there i^ fi slope too steep for cultivation, it is made into 
i^erraces ; i( th^ soil iei poor, manii^re is brought to it, and 
sometimes carried qq t)ie shoulders for &u immense distance ; 
if the hill slope is too cold for tbe vine or for com, in spite 
of the tender nursing bestowed upon it, hardy trees are 
|)la^ted. This, to my 9und, is the chief advantage of 
peasant proprietorship^-this wonderful thrift, this hope the 
peasant haa of som,e day adding one little piece more to his 
9mall patch pf ]{^reehold ; this indefatigable toil, which turns 
^ dreary desert into a fertile plain, a barren rock into a 
fruitful field, a wild precipitous slope into beautiful green 
terraces of luxuriant vines or rich olive groves." 

Since writing the above I have had no reason to change 
\he opinion I then formed of the effect ownership has upon 
the condition of the soil.* 

* The subject of Leases is more fully discussed postf p. 73. 
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PAET III.— THE REFORMS ADVOCATED. 

Befobb discussing the. question of reform, I will first 
mention in a summary way the chief evils which, according 
to the late Mr. Joseph Eay (and he had great experience on 
this snhject), result from our present land system in 
England. He informs us that the result is to — 

(1) '^ Prevent estates being sold which would otherwise 
undoubtedly come into the market " (' Free Trade in Land/ 
9th edition, p. 64). This result is, I think, self-evident, 
from the description of settlements which I have already 
given, in spite of the operation of the Settled Land Act, 
1882. 

(2) ^' Lessen due parental control " (ibid,). That this evil 
is one of the necessary results of the system of settlements 
is equally obvious. The eldest son, knowing that in course 
of time, if he only survives his father, he will come into 
possession of the estates, cannot be supposed to be under 
his father's influence and control to the same extent as he 
would be if he knew that his father was free to disinherit 
him, and leave the property to someone else in the event of 
bad conduct or disobedience to his father's wishes. Thus 
the father has no power whatever over the future interests 
of the son in the settled estates. On this account it not 
unfrequently happens that the eldest sons of wealthy 
landed proprietors, who have any inclination at all towards 
profligacy, become an easy prey to the corrupt influences of 
money-lenders and their class. 

(3) " Induce careless owners to be tenfold more eareless 
than they otherwise would be about the education of their 
children" (ibid.). This, perhaps, at first sigbt^i is not so 
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obvious. But, as Mr. Kay remarks (p. 49), "However 

badly the child may be brought up, however extravagant 

or reckless or dissipated he may turn out, he cannot, no 

matter what may be his extravagance or folly, lose or lessen | 

the estates or the social status of the family, .... the . 

land will go undiminished to the next owner mentioned in « 

the deed or will." .... This renders " the father more 

callous as to the proper training of his child than he would 

be, if he knew that the future of the family estates and of 

the family status depended entirely on the character of the 

future owner." The effect of this is that " a man is put 

into the influential position of a landowner, whose early 

education and habits have rendered him totally unfit to be 

entrusted with any influence whatever, and who never 

would have enjoyed any such influence if it had not been 

for these Land Laws which I have attempted to describe. 

These laws often set up in influential positions, as examples 

to society, men of luxurious and idle habits, depraved tastes 

and corrupted morals." 

(4) " Maintain in influential positions men unworthy of 
these positions " (idem, p. 64). This is clear from the 
preceding remarks on No. 3. 

(5) " Deprive many landowners of the means of properly 
managing their estates " (ibid.). 

(6) " Tend very greatly to retard the progress of agri- 
cultural improvement " (ibid.). 

(7) " Bender it necessary to make the deeds and wills very 

long and expensive "(ifticZ.). 

(8) "Render it often very difficult and expensive for a 
purchaser to ascertain the state of the title of a plot of land 
he may wish to purchase " (ibid.). 

The last four mentioned evils have already, I think, been 
made apparent in the foregoing pages. 

(9) " Often leave the actual title to a plot of land very 
uncertain, spite of all the labour and expenses bestowed on 
its careful investigation " (idem — pp. 64, 65). In illustra- 
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tion of this, Mr. Eay mentions a case where a friend of his 
purchased a small estate in the South of England. His 
solicitor investigated the title and thought all was safe. 
^' The purchase money was paid, and the former proprietor 
executed the deed of conyeyance. The former proprietor 
was insolvent and left the country. A short time after- 
wards my friend was informed that the estate he had 
purchased was mortgaged in £1,200 to another person, who 
produced the mortgage deed, and claimed the money due to 
him from the estate, and my friend was obliged to pay " 
(idem — ^p. 58). 

(10) ** Deprive the small farmers, the shopkeepers, and 
the peasants of almost all chance of buying land " (idem — 
p. 65). 

(11) '^Aggravate all the above-mentioned evils in Ireland 
by the curses of absenteeism and agent management." 

Such are the evils as enumerated by the late Mr. Eay, which 
result from our present land system. That this system is 
the cause of all these evils is clear, wh«n we reflect that in all 
other countries where land is not tied up as in England, 
and where the old systems of land tenure have been 
abolished, these evils do not exist. Those who would know 
the effect of the abolition of the old Feudal Land Laws 
should read Mr. Kay's 'Free Trade in Land'; 'Freedom 
of Land,' by Mr. Shaw-Lefevre ; and ' System of Land Tenure 
in various Countries' (Cobden Club). They should also 
note the result of the abolition of these laws upon the 
national well-being, by comparing Prussia at the beginning 
of this century and the United Germany of to-day.* 

The effect of the emancipation of the serfs in Eussia was, 
that before their emancipation 67 per cent, of the land in 
Eussia belonged to the Crown, and 33 per cent, to the nobles, 
and the peasantry had none. On Dec. 5th, 1880, they were 
reported to own 55 per cent., and to farm the greater part 

* See * Life and Times of Stein,' by J. R. Seeley, M.A., passim ; but 
more especially Pt. iii., c. iv., and Pfc. v., c. i. 



58 THE ENGLISH LAND LAWS. 

of the landlords' estates (^ Land Laws/ by Mr. W. H. Fowler, 
p. 11). Once we have Free Trade in Land established in 
England, by removing the " power of the dead hand " and 
other infinences which prevent its sale, our small farmers 
and agricultural labonrers will become more and more 
owners of the soil they till. 

To proceed to the question of reforms : — 
I. The Abolition of the Law of PrimogenUv/re. 
I have shown what the law of Primogeniture is, and that 
it prevails with regard to real estate. But the rule of 
succession to personal property on the death of its owner 
intestate is totally different. In this case the rule is, that 
if the intestate does not leave a widow, all the children 
succeed equally, share and share alike. But if he leaves a 
widow she takes one-third, and the remaining two-thirds are 
divided equally among the children. This has been the 
law with regard to personal property for more than 200 
years, and I have not heard of injustice resulting from it. 
Why then should it not be applied universally to all kinds 
of property? Indeed the division of property at all into 
that of real and personal, is considered by most people as 
very absurd. And whatever reason this basis of a division 
may have had in former times, in modern times it can no 
longer be said to exist. Lfiasehdd property of any descrip- 
tion is personal property. A lease of houses and land for 
999 years is not considered real, but personal property. 
Just look at the absurd and anomalous result of our law. 
Suppose I own an estate — I am the owner in fee simple — 
and that I die without a will. It will descend to my heir — 
my eldest son, if I have one. But suppose Mr. X owns this 
^me estate, and that he grants me a lease of it for 999 
years, which is for present purposes almost as valuable as 
the freehold, and that possessing this lease I die intestate ; 
XCLj eldest son would not succeed to this, but all my children 
would succeed to it equally — they would share it between 
them. Such is our wonderful English law, which allows the 
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same land in the one case to go to my eldest son, and in the 
other to be divided equally amongst all my children. 

Primogeniture does not exist in America, or in France, or 
in Q-ermany, or in Italy, or in Holland. Why should it 
exist any longer in England ? I am not an advocate for the 
introduction into England of the French system as regulated 
by the Code Napoleon, which provides that on the owner's 
death his children shall divide the property equally between 
them, without distinction of sex. The French owner of 
property cannot leave the whole of it by will to whom he 
wishes. He can only bequeath part, If he has three 
children he can bequeath one^fov/rthy if he has two one- 
third, if he has only one child then one-hcilfy to whomsoever 
he may wish. And without advocating this system, I still 
think it quite time that we in England should abolish this 
useless relic of Feudalism. To say that this law is seldom, 
if ever, applicable to large estates, is a stupid argument in 
its favour. If it is not necessary, why allow it to exist ? If 
it only applies to small estates, the hardships inflicted on 
the sufferers are felt all the more on that account. And, 
moreover, if this law were abolished, it would in course of 
time greatly influence large landowners, who now volun-^ 
tarily settle their property on their eldest son, for the 
simple reason that the law would give it to the eldest son if 
they should happen to die intestate. Few who have not 
studied the question can have any idea how a law of this 
kind regulates the customs of the class to which it chiefly 
applies. The idea seems to prevail that by dividing hia 
property equally, the landowner would be taking away from 
his eldest son what the law intended for him. Morals and 
legislation act one upon the other, as those know who have 
examined our old laws of usury, or even our present game 
laws ; and if Primogeniture were abolished, the custom which 
now exists, of giving the eldest son all the landed estates 
under a settlement or by will, would soon mould itself to the 
new order of things. First, then, in the Ust of Land Lawr 
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Beforms I would place the abolition of the law of Primogeni- 
ture — and I would make the rule of intestate succession to 
real property exactly the same as that to personal property. 

11. We must now consider the reforms necessary in the 
Law of Settlements. 

This, to me, is a question of serious and graye difficulty, 
and I must confess that at present I have not altogether, at 
any rate to my satisfaction, found a way out of the difficulty. 
That settlements in most cases are a source of great evil I 
do not suppose the most ardent advocates of the system, or 
the most zealous opponents of Land Law Beform, would 
altogether deny. 

The yarious schemes proposed for the reform of the present 
law of settlements have been classified under three heads. 
(See ' Statement on the Land Laws,' by the Council of the 
Incorporated Law Society of the United Kingdom, pp. 51, 
et seq,) 

1. The first scheme advocates the Total Abolition of all 
Settlements affecting land. 

I believe this plan is supported by such men as the Hon. 
G. C. Brodwick, Mr. Wm. Fowler, M.P., Mr. Charles A. 
Fyffe, the late Mr. Joseph ELay, Q.C., and many other 
advanced Liberals. 

2. The second scheme advocates the Limitation of the 
Power of Setilemsnt, by permitting life estates as at present, 
but forbidding the reversion (or interest after the life estate) 
to be settled in favour of any unborn person except the 
children of a tenant for life, either equally, or in such 
shares as the parent or parents may by deed or will appoint. 
This is Mr. Shaw-Lefevre's scheme, and is said to have the 
support of the late Lord Chancellor, of Mr. G. Osborne 
Morgan, Sir Julian Goldsmid, and others. 

3. The third scheme advocates the Abolition of Estates Tail. 
Of these three schemes, I do not think the last mentioned 

would be of much use in abolishing the evils, which, as we 
have tried to show, result from our present law. Neither do 
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I think the second scheme goes sufficiently into the root of 

our present system. As already stated, this second scheme 

proposes to allow life estates to exist as they do now, but 

would prohibit settlements on unborn persons except the 

children of the parents in such proportions as they may 

appoint. This scheme in many cases would effect practically 

nothing: for in the majority of existing settlements the 

reversions are settled upon the children — and we complain 

that this practice ties up land and complicates title. It is 

true that the above plan would give the parent control over 

the eldest son — the parents could appoint the property as 

they wished among the children — but I do not think it 

would meet the demand of the great majority of those who 

have made the land question a subject of study, or do away 

with the evils which the present state of the law has brought 

about. It is considered the usual and proper thing to make 

strict settlements, and although those who support this now 

say, "You have the 'Settled Land Act of 1882,' and you 

invariably have Trustees for Sale in every well-drawn 

settlement," I answer, "Very true, but so long as the 

present law exists large landowners and their tenants will 

do their utmost to avoid a sale. Our present law encourages 

them in their views by enabling them to fetter the land as I 

have described. And even if the land is sold, what usually 

becomes of the proceeds ? They are re-invested, as a rule, in 

the purchase of other lands, to keep alive the trusts of the 

settlement." 

Then there is the first proposal I mentioned, viz.. The 
Total Abolition of Settlements relating to land. Although there 
is much opposition to this scheme, it is, to my mind, the 
best of the reforms proposed. In the first place, if the 
scheme were carried into effect, it would do away with the 
evils which result from the present state of the law, and, 
secondly, it would prepare the way for a system of com- 
pulsory registration of titles to, and of all charges afiecting 
land. 
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Manj of the arguments against the abolition of settle- 
ments of land rest on mere sentiment; others are more 
imaginary than real. For instance, it by no means follows 
that if settlements of land were abolished, settlements of 
money and pv/rdy personal property must be abolished also, 
as the Council of the Incorporated Law Society argne. For \ ; 

the two things are widely different, as nearly all writers on 
this subject have clearly shown. 

^' But (they argue) a person would mortgage his land and 
then settle the money he had borrowed and for which he 
had given his land as security, thus virtnally stiU tying up 
his land and practically evading the law." But with a 
system of registration of all charges on land (which I shall 
presently mention) I do not think this mortgage would 
prevent land going into the market. The fact that settle- 
ments of land are the exception and not the rule in America 
and Australia proves conclusively that they are not a 
necessity of modern times, however beneficial they may 
have been to those noblemen for whose benefit they were 
first introduced (see ante, pp. 34, 35). If settlements of land 
were abolished, every owner would be able to dispose of his 
land as he liked. And, of course, land could not then be 
tied up by will as it can now i for now, as already stated, 
settlements are frequently made by will. The owner of 
land could leave it by will to any one he liked, just as he 
can now, if it is unfettered i but the pelrson to whom he 
would leave it, the devisee, would not be fettered. He 
would have full power over it. The "dead hand" would 
not control or dictate expediency to the living. We should 
hsiYe free trade m land, 

I should be sorry to see vested interests interfered 
with, or the rights under existing settlements in any 
way disturbed. And, of course, if these rights were 
tespected, as I think they should be, it would be many 
years before the change in the law would operate so as to 
\ keep all land unfettered. Its effects would doubtless in 
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some degree be felt very soon, but the change would be a 
gradual as well as a beneficial one. And when the result of 
the change came to be generally felt, it is probable that we 
should have thousands of acres of land which are now tied 
up and unprofitable thrown into the market every year. 
As soon as landowners became accustomed to the new state 
of things, they would sell their land, or portions of it, 
whenever they found it necessary to relieve the financial 
pressure from which they were suffering. They would not, 
as they do now, neglect the land and farm buildings, or raise 
rents, or pay heavy rates of interest to a money-lender on 
a mortgage of the property, in order to raise money, but in 
most cases the land would change hands. The land and 
the landlord would be free — the former free from charges 
which impoverished it ; the latter free to act in the manner 
which reason and practical common sense might point out 
to him in the peculiar drcumstances in which he' might at 
the time be situated. The large estates in some cases 
would be bought in one lot by men of experience and 
capital ; or they might sometimes be bought in medium* 
sized lots by well-to-^do farmers. In other cases we might 
expect them to sell better in small lots. The labourer and 
artizan, who had saved money; would then have a chance I 
which they seldom or never get now of buying a plot of I 
ground for themselves. In tilling this they would spend 
much of that spare time which, for want of better employ^ 
ment, they now spend in idleness and drink, in consequence 
of which their mental powers become weakened, their moral 
natures depraved, their physical constitutions ruined, and 
their homes are turned into paupers' dens more wretched \ 
than the abode of the brute beasts. Instead of idleness \ 
(which is the twin brother of drink), and habits of extrava- \ 
gance and slovenliness, we should have untiring industry^ \ 
thrift, and frugality. Nothing changes a man so much as 
independence and ownership. Thanks to the efforts of various 
Liberal Grovernments, the agricultural labourer (as well as 
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other working men) has been freed from political and 
religious servitude, and intelligence which perplexes the 
landlords is fast taking the place of ignorance. Let us give 
him the possibility of owning a small portion of the soil 
which he tills. This we can do by removing the artificial 
restraints which now prevent land in the natural course of 
events from coming into fresh hands. During the bad times 
of the past severe winter there were thousands of agricultural 
labourers who were out of work, and who had no means of 
existence, owing to their past intemperance and want of 
prudence and economy. These either passed a miserable 
existence in the country, pinched with hunger and half- 
starved with cold, or went to meet a worse fate in the over- 
crowded large towns; or many of them, perhaps, might 
swell the burdens of the ratepayer by going to the work- 
house, where their weary frames, weakened by famine and 
shattered by disease, could at last find rest in a pauper's 
grave. If each of these had possessed a plot of ground, how 
different might have been the result ! The cultivation of the 
soil in idle moments would have taught them industry, thrift, 
and temperance, by means of which they would be enabled 
to lay by for times of unusual distress ; and the product of 
their ground would assist them through the winter of 
irregular work and cold weather until busy times and 
summer came round again. 

It remains to be seen which of these three plans of reform, 
if any, will find favour in the eyes of our Legislature. The 
system of settlements has become, in England, so interwoven 
with our national being, and so much a thing of daily habit 
and practice, that the proposal for its abolition cannot but 
be regarded as a sign, and a striking sign, of the times. 
England is day by day becoming more and more the country 
of her people, and less and less the country of territorial 
despotism. And considering the immense power which in 
former times, and in a great measure, but not to the same 
extent, even now, landed property gave to its owner, we 
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cannot but admire the moderation and the respect for law 
and order which have kept both peer and peasant from 
coming into anything but friendly and respectful contact. 
It is a proof of the moderation and patience and of the law- 
abiding character of the rural population in England. We 
must, however, in justice to the landed aristocracy, state 
that in modern times we have had more than one instance 
where a great landowner has on all occasions displayed an 
anxious care for the moral and social well-being of his 
tenantry, and whose whole life has been characterised by 
an utter disregard of those privileges and selfish customs 
of his class which tend to stamp out the independence of 
the tenant and to degrade the moral character of the man. 
But these examples stand out more clearly, and shine more 
brightly, on account of the gloom which surrounds them. 
For although the county franchise, the education of the 
people, and the circulation of cheap literature among them, 
tend very much indeed to reduce the present political influence 
of the landed aristocracy, it nevertheless remains true to-day 
that the ownership of land means power. And the history 
of the ownership of this power has everywhere been the 
history of arrogant exclusiveness ; of social, religious, and 
political supremacy. The Feudal despot of the middle 
ages became the religious and political despot of the last 
and the present century. His religious creed had to be 
accepted by the people. He and his class usurped the 
power of making the people's laws ; and they made them not 
for the common good, but to increase their own influence 
and secure their own position. The trade of the country 
had to be regulated for their especial benefit ; and though 
the millions starved for want of bread, food could not be 
purchased from other stores, because their land forsooth 
had to grow our corn, and we had to pay their price. The 
farmers required a famine price for corn, to find the rents 
which enabled a landed aristocracy to repose in the lap of 
luxury. 

p 
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It is onl J within modem times that the tme commercial 
classes of England have ceased to be looked upon as an order 
of beings totally different from the great landowners. In 
the eyes of the great landowner there was as much difference 
between him and a well-to-do tradesman, as in the eyes of 
the American planter there was between him and his negroes. 
It is almost within the last quarter of a century indeed that 
the advancing wave of democracy has begun to wash with 
irresistible force against the religious, political, and social 
barriers which centuries of territorial despotism have erected 
against the progress of the lower, especially the agricultural, 
classes. But now in religion, in politics, in trade, the people 
of England are fairly free. In old countries, however, the 
laws relating to land are generally the last, as in new 
countries they are generally the first, to yield to those 
Badical refojms which the education and progress of the 
people, the new order of things, and the safeguards of the 
State require. Hitherto the landed interest in Parliament 
has been sufficiently strong and Gonseryatire to resist any 
Eadical change. But, in my opinion, it can do so no longer, 
if only the people, with their present political power, will 
clearly make known their will. 

in. We must next consider what reforms are necessary 
in the Law of Mortgages, 

It will be remembered that the great hardships which I 
have already* pointed out in connection with mortgages arose 
mainly from the fact of the secrecy of the dealings with land. 
To remedy this I would make all dealings with land public. 
Every mortgage and every charge affecting land I would have 
registered in a registry of the district within which the land 
mortgaged might be situated. (What is meant by this 
"Eegistry" will be presently explained.) If this were 
done, it would be unnecessary to hand over the title-deeds 
relating to the mortgaged property, or to execute a formal 
conveyance, now frequently a lengthy one, to the mortgagee. 

♦ AnU, pp. 48-52. 
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IV. Transfer or Conveyance of Land. 

The great difficulty and expense, and sometimes the utter 
impossibility of the transfer of land maybe said to arise from 
two causes. First and more particularly, from the complexity 
and legal insufficiency of the title, which sometimes fails to 
satisfy an intending purchaser altogether, or it may make the 
cost of conveyance so serious as to prohibit a sale. Secondly, 
the boundaries to various parcels of land are so ill-defined and 
vague as to cause serious expense and sometimes litigation 
to those who would have them clearly marked out and 
accurately defined. Now, complexity of title arises from 
the complexity of our Land System, which first of all allows 
all kinds of complicated secret transactions to take place 
with regard to the land so tied up ; so that when eventually 
the land can be sold either under the Settled Land Act, 
1882, or from other causes, the title is so intricate and 
complex, and its examination so expensive, that many an 
intending purchaser is positively precluded from making 
an offer for the land. If settlements of land with their 
numerous complicated clauses providing for all the con- 
tingencies which may happen to a man from his cradle to his 
grave were abolished, and if all mortgages and other charges 
on land were made public by compulsory registration in a 
district land registry, half the difficulties in the way of easy 
and simple transfer would be at once done away with. But 
can we not go further than this ? Can we not introduce a 
system of registering the title to the land itself? So that on 
every sale of land the vendor would not have to wade through 
miles of antiquated writing on crumbling parchment, but 
would simply examine the register book containing the title, 
and see that the land was free from charges, &c., and the 
title perfect, all of which might be done in a few minutes at 
a nominal cost. 

Let us for a few moments examine this question oi Registrar 
tion. First of all, what do we mean by registration of title ?* 

* Eegistration of title must not be confounded with Registration of 

y2 
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To explain this, let us suppose that a central office is 
opened in London, and local offices in various parts of the 
country for specified districts. These offices ^e call re- 
spectively the Central and the District Land Begistry 
Offices. Now let us take the case of a District Begistry 
being opened, say, at Manchester. Every owner in fee 
simple (and if settlements were abolished all owners of land 
would in time be owners in fee) within the area included in 
that district, in order to be considered legal owner, and to 
be able to show a valid title to his property, would have to 
register his present title by having inserted in a book kept 
for the purpose at the registry, the details and extent of the 
property, together with all charges affecting it, and with his 
own name as owner. This book is termed the register. If 
an owner of property failed to do this, he would fail to show 
a valid title to his property, for the entry in the register 
would constitute the title. After the title is registered, a 
memorandum of all subsequent dealings with the land is 
also entered on the register, so that a complete list of all 
mortgages, or charges of any description, or of any other 
claims against the property which would affect a purchaser, 
is on the register, and could at once be discovered by an 
intending purchaser. If any charges, &c., existed, and were 
not specified on the register, a purchaser would be quite safe 
in disregarding them. Suppose A, a registered owner, wishes 
to sell his estate to B. A and B meet together and agree 
about the price. B then goes to the district registry office, 
and finds the title all right — free from all difficulty. He 
then goes back to A, and they fill up a prescribed short form 



assurances {e.g, deeds of conveyance, mortgage, &c,). The latter is intended 
chiefly as a protection agamst fraud, by rendering the deed public. It 
does not make a title better or worse ; the validity of the title will depend 
on the title-deeds themselves, which will have to be examined in the usual 
way. The former, however, is intended to avoid the necessity of long 
documents of title. The title itself is contained in the Register, a 
duplicate of which is given to the owner. 
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of contract, and sign it in the presence of the District 
Eegistrar, or some other dnly qualified witness. The purchase 
money is handed over to A, and the District Begistrar then 
puts down the name of B instead of the name of A as owner 
of the property, and hands over to B a certificate to that 
efi*ect. This completes the sale. If B had found the land 
mortgaged, or in any way charged, notice would have been 
given to the parties interested, and at the time of payment 
for the land they would be paid off, and the surplus handed 
to A. But to render any system of Begistration of titles 
practicable, it seems to me to be absolutely necessary to have 
a new Government survey. The property in each district 
should be accurately surveyed and the plots numbered ; and 
the maps of this property should then be placed not only in 
each District Eegistry, but in every parish or other suitable 
division of the District, where, on payment of a small fee, 
they could easily be examined by any interested person. 
For, unless this were done, it might sometimes happen that 
the 'parcels of land conveyed, and mentioned and described 
in the agreement, might occupy almost as much space in 
their description as they do now. But all investigation of 
title by perusal of abstracts of long and numerous docu- 
ments would be done away with, and in the course of time 
conveyances would be short, simple, easy, and cheap. 

I am aware that in England there are difficulties in the 
way of registration. 

1. One great objection is the following. At present 
comparatively few persons — the general public would indeed 
be amazed to find how few — can produce a good title to the 
land of which they are owners. It would evidently be 
unfair then to allow titles which would not otherwise bear 
investigation, to become good and indefeasible simply hy 
getting them placed on the register, I admit this. But this 
objection only holds good for a certain length of time. A 
method of registration was suggested before the Begistration 
Commission in 1857 by the late Mr. Strickland Cookson, 
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which I think would overcome this objection. " Mr. Cook- 
son's plan was that (after the coming into existence of his 
projected registry), upon any dealing with land by a fee 
simple owner y or person haying the power to convey the fee 
simple, a transfer of the entire fee simple to one or more 
persons should be executed and placed on the register. The 
validity of the title of the first transferee so registered was to 
depend on the validity of the title of his transferor: but 
when, by the lapse of time, all claims adverse to such 
transferor should become statute-barred or have otherwise 
ceased to exist, then the register and the register only 
would constitute the evidence of the title to the property. 
Only fee simple estates would appear on the registry/' (See 
statement on the Land Laws by the Council of the In- 
corporated Law Society of the United Kingdom.) But I 
would go further than this. I would allow every person 
prima faeie entitled in fee simple to be registered as qualified 
owner in fee simple : and in twelve years' time, unless the 
title were proved bad in the meantime, I would make that 
title, as evidenced by the register, good and indefeasible 
against all the world. But if, before the expiration of twelve 
years from the date of registration, a transfer of the property 
should take place, the validity of the title of the transferee 
should depend upon that of the transferor. If the legality 
of the claim by any person to be registered as the owner of 
the property should be disputed, then let the judge's 
decision in the Law Courts finally settle it. I quite agree 
with those who hold that it would be very injudicious to 
give to the Begistrar any judicial power in such casesi It 
might even be found necessary to have a separate Court 
established during the first few years of a Compulsory System 
of Begistration, which should have the duty of deciding upon 
cases of disputed title. If this lapse of time, necessary in 
the above cases to perfect title, forms an objection, I can 
only say that the longer we delay compulsory registration 
of titles the longer it will be before we get good and 
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indefeasible titles to land in England nniversall j established. 
It is better to postpone an indefeasible title for twelve years, 
and to have occasionally to examine abstracts of title during 
that period, than to be compelled to examine them always on 
every sale and mortgage under our present system. After 
the expiration of twelve years from the date of the first 
registration, I would give the registered owner, whether a 
transferee or devisee or realty representative, an indefeasible 
title to the land. 

If, in the event of settlements of land being abolished, 
vested interests under existing settlements were respected, 
it would be many years, perhaps several generations, before 
all owners of property could claim to be registered as 
absolute fee simple owners. But I think the principle of 
registration could be applied to the titles possessed by these 
limited owners by allowing the life owners to be registered 
as fee simple owners . with powers of sale as such, but 
'' caveats" might be entered on the register prohibiting 
payment of the purchase money in case of sale to anyone 
except the trustees, who would of course have to apply the 
purchase money (as they do now in cases of sale of settled 
estates) in carrying out the trusts of the settlement. A 
purchaser when examining the register would at once see 
the charges, or " caveats," &c., upon it, and would take care 
that the trustee received the purchase money, and that he 
himself then had his own name registered as owner in the 
place of the tenant for life. By this means we should 
frequently have settled estates turned at once into estates in 
fee simple, quite unfettered, and incapable of being fettered 
again. 

2. Another objection urged against registration of title 
is, that it would facilitate fraud. But practically there 
would not be greater facilities for fraud in the case of 
registration of title to land than exist already under our 
present system of registering the title to ships, Government 
stock, and the like ; and this system] answers well. And, 
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moreover, it is a complete answer to this objection merely 
to state that Sir Bobert Torrens' system of land registration 
has now been in force in South Australia for nearly thirty 
years, and I never read of frauds being perpetrated there 
in connection with the registration of land. Indeed, I 
believe there have only been one or two instances of fraud 
nnder Sir Bobert Torrens' system, and these were met by 
his system of insurance, which should be established in 
every case of compulsory registration. So much per cent, 
(under Torrens' system it is one farthing and one halfpenny 
per £) on the value of the land when first registered (and, if 
necessary, on every subsequent sale) should be levied. This 
is found quite sufficient to provide a fund out of which, if it 
should prove necessary, a person who has been defrauded 
could be compensated. In cases of fraud the original owner 
should be allowed to retain his estate, the defrauded purchaser 
being compensated. In this way the parties would be more 
nearly restored to their stdtus quo ante than if the original 
owner were compensated by a money payment, and the 
purchaser made secure in his purchase.* 

3. A third objection is, that it would create confusion as 
to the present law regarding prescription. But the only 
effect which it would have in this matter would be, that after 
the first twelve years it would render possession by virtue 
of prescription quite unnecessary and impossible ; and to my 
mind this would be an advantage rather than a defect of 
the scheme. There are a few other objections, more imagi- 
nary than real, which need not be here mentioned. As many 
reformers state, the only real and practical difficulty (and 
in truth it is a very great one) in the way of registration to 
land in England is the start. But it surely is a very bad 
argument against compulsory registration of titles to say, 
" The titles to land in England are all so bad and vague ; 
boundaries are so ill-defined; parcels and plots of ground 

* The Keport on * Land Transfer,' published by order of the Bar 
Committee, also makes this suggestion. See * Land Transfer,' p. 86. 
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are so dreadfully mixed np ; and things in their existing 
state are all so chaotic that if we attempt to put them right 
we shall have one-half of the landowners in England quar- 
relling with the other half." This argument in itself con- 
demns our present system. 

There is another point to be noticed before we leave the 
question of compulsory registration of title. If ever this is 
established, there should also be instituted a realty represen- 
tativey who would continue the legal persona of the deceased 
landowner. On the owner's death, the name of this realty 
representative (who could be nominated either by will or by 
the court, in the same way as an executor or administrator 
is now appointed) would be placed on the register, and he 
would then have the same power over the real estate as an 
executor or administrator now has over the personal property 
of the testator or intestate whom he represents : but with 
this difference, that the persons interested in the real estate 
would be protected by having " caveats " or " inhibitions " 
placed on the register, prohibiting a sale or any other 
dealiiigs with the property without due notice. 

V. Leases. 

It is a question of extreme difficulty, and often of some 
delicacy, to decide how far the law should interfere in the 
freedom of contract between landlord and tenant. Few 
people approach this subject from an unbiassed standpoint. 
The subject itself is a very complex one, and great care 
should be taken to discuss the principles on which it rests, 
rather than the peculiar circumstances of any particular case 
or of any particular district. A lease, either of land or of 
mines, may be regarded as a contract between two parties, 
the one being the landlord or lessor, the other the tenant or 
lessee, whereby the landlord agrees to let the land or mines 
for a certain period to the tenant, who agrees to farm 
or work the same, paying to the landlord a certain price 
for the privilege of farming the land or working the 
minerals. 
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There are many people who now think that the law should 
step in and interpose between landlord and tenant — that a 
land conrt should be established, in which farmers and land- 
owners nnder certain conditions could summon each other 
to have rents raised or lowered according to the times and 
value of the land, and that this court should have power in 
other ways to interfere with the present farm leases. Those 
who advocate this strike deep into the very root of " free 
trade " and " freedom of contract." They are cutting away 
the very basis of the fabric on which has grown and de- 
veloped our great commercial prosperity, and in many 
respects our present national well-being. 

Farmers are now, without doubt, in many cases suffering 
severely from the present state of agricultural depression. 
So are the lessees of mines sufferiAg in no less a de^ee, but 
generally much more, from the depression in the mining 
interests; But, because an agreement in its results proves 
unprofitable tp one of the contracting parties, is this a reason 
why the law should declare it void ? And if the law should 
now interfere with farm leases, on what principle can it do 
so, without being liable at the same time to be called upon 
to interfere with mining leases ? It would take up too much 
time here to discuss the strictly legal side of the question, 
but I may state that (in England) I can discover nothing, 
either in the condition of the contracting parties, or in the 
subject-matter of the contract, which would justify the 
interference of the Legislature to prevent the owner of land 
or of minerals from letting the one or the other on the most 
advantageous terms. 

It is true that some of the existing farm leases and mining 
leases were made some twelve or fourteen years ago, at a 
time when both land and minerals were selling at absurdly 
high prices. I am informed that some of the Lancashire 
Gannel Goal about the years 1874-5 was sold at the almost 
incredible price of 70s., and even 75s. per ton. Whereas 
now most owners of this mineral will sell it at 16s. or \ls. 
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per ton at the pit month. A diminntion in the yalne of 
land has also taken place, but not nearlj to the same extent. 
Land worth £2 per acre in 1874 wonld hardly be worth 30d. 
per acre now. And doubtless there are some instances 
where land worth £2 per acre 10 years ago is now not worth 
£1. This giyes ns an instance where the state of the 
market has proved very disastrous to the interests of the 
tenants. But the picture has two sides. A few years 
preyious to the " busy times " of 1869-74, the coal and iron 
trade was not yery bright, and the agricultural prospects in 
a measure corresponded. Leases obtained by tenants then 
would be obtained on much more f ayourable terms than they 
would be in the year 1872 and three or four following yeai^s. 
But I take it the tenants of either land or minerals would haye 
objected to their leases being interfered with when both 
cattle, sheep, and corn fetched yery good prices, and when 
coal and iron were fast bringing in rich fortunes to the coal 
and iron masters. 

What is the cause of the present high price of good farms ? 
For it must be admitted that good farms^ eyen in these bad 
times, will generally command a comparatively good rent. 
It is due to the fact that there are more people wbo are 
anxious to get good farms than there are good and suitable 
farms to let. Hence we find that in the taking of a farm 
lease (and in the taking a lease of minerals also) we formerly 
had, and in some instances we have even now, much com- 
petition, and sometimes also speculation, quite as rash and 
unwise as we sometimes hear of on the Stock Exchange. 
In his anxiety to get a farm, a man will sometimes offer a 
price quite above its value, and promise to undertake many 
things which he is quite unable to perform. By doing this 
he ruins himself, injures the land (for no man can work land 
profitably to himself or his landlord who pays too much 
rent), and deprives another of a farm which might have just 
suited him. Many of the farmers who are now suffering 
have acted like this. The same thing has happened in the 
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case of mines. Lessees of minerals, twelve or thirteen years 
ago, were making much money. This caused a great rush 
of insane speculation in the coal and iron trade, frequently 
by men who knew as much about the eoal and iron trade as 
the average collier knows about the rules and etiquette of 
the Stock Exchange. In their anxiety to avoid competition 
many of those who already had leases of minerals took 
further leases of the minerals under the neighbouring land, 
so as to prevent them being worked by strangers. By 
doing this, to some extent they kept the market to them- 
selves. The lessors, of course, would insist upon the usual 
dead or certain rents being paid for these minerals, whether 
worked or not, and so much footage rent when the minerals 
were gotten. But it is possible to go too far in this direc- 
tion. One can buy a monopoly too dear. I quote from 
memory, but I think the figures will be found to be correct 
when I say that in his evidence before the Commission now 
inquiring into the causes of the present depression in trade, 
the managing director of one of the largest coal and iron 
companies in this or any other country is reported to have 
said that his company had already paid more than £300,000 
in dead or certain rents to the lessors of mines. I am 
informed that the minerals for which some of this rent has 
been paid are untouched. Will any one say that the law 
should interfere in a case of this kind ? And yet, to my 
mind, if you interfere with farm leases, you should interfere 
with these. If the mines had not been let to this company, 
someone else would have taken them, and paid for them in 
exactly the same way. Depression in both trade and 
agriculture has been said to arise from such causes as " over- 
production," or the " excess of the supply over the demand ; " 
others say that we must add to this the '' demonitization of 
silver," which has caused the buying power of gold to be 
much higher than formerly, and so to reduce prices. I 
would add these further causes, viz. that greed and selfish- 
ness in our business, aye, and our agricultural life, which 
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canses our great merchants and onr great landowners to 
make attempts to monopolise — nntil they sometimes overstep 
themselves, and then comes the crash. In other words, rash 
speculation and consequent bankruptcy tend inevitably to 
ruin trade and shatter the faith which one business man 
usually places in another. Another cause is to be found in 
the intemperance, ignorance, and want of thrift on the part 
of the working men. And, with regard to the farmer, among 
the causes of his present distress must be placed the 
absence of " Free Trade " in Land. Do what we will, in my 
opinion, we shall never be able to keep off occasional bad 
times. But we can make such an alteration in the condition 
of our working men and farmers, as shall enable them the 
better to stand the severe trial of a season of depression like 
the present. The true remedy is to remove those causes 
which prevent the farmer from becoming owner instead of 
being tenant. 

But there is a moral aspect of the case which I will only 
stay to say a few words upon. I think it is the moral duty 
of every landlord to assist his tenant when he finds that 
from causes over which the tenant has no control he is unable 
to pay his rent. No landlord, who is not devoid of all manly 
sympathy, would stand by and, Shylock-like, exact the pound 
of flesh, as some few seem to be doing at the present time. 
There are cases when it might be even necessary to ask the 
State to interfere to prevent general bankruptcy — but I do 
not think that farmers in any part of England have come to 
such a state as that. And I think the farmers themselves, 
by forming themselves into a union of some kind, to which 
they should contribute so much monthly or weekly during 
the good times, ought to be better able to come through times 
of depression, like the present. By establishing depots in 
various parts of the country where the farmers could dispose 
of their fat stock, corn, &c., the union might be the means of 
putting into the pockets of the farmers a large proportion of 
the profits which now find their way into the hands of the 
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dealers and middlemen, who thus rob both the producer and 
the consumer. It might also do much to prevent its 
members from taking farms at too high a rent, bj sending 
down men to examine farms to let, and to advise the farmers 
not to give above a certain amonnt. If this were done all 
over the country, and done wisely, without creating un- 
necessary ill-feeling between landlord and tenant, much 
might be effected. There are several points in the relation 
of landlord and tenant, apart from the question of leases, 
which might be made the subject of legislation, but I cannot 
touch upon them here. The Law of Fixtures and the Law 
of Distress have recently been slightly improved ; but these 
subjects, and the subjects of the Grame Laws and the present 
method of electing county magistrates exclusively from the 
landlord class, without any regard to their fitness or capacity 
of judging the people,* and without even the semblance 
of a popular vote, will sooner or later have to occupy 
the attention of our Legislature. If the reforms already 
mentioned were carried into effect, I feel sure that most of 
the evils described would, in course of time, disappear. But 
the country is ripe for more extensive reforms even than 
the above. The working men are thinking much more about 
their position than they formerly did, and they are the men 
who know best of all the wants of their class. Amongst the 
reforms now being discussed by the leaders of the working 
men I should like to see — 

VI. All Copyholds compulsorily enfranchised and con- 
verted into Freeholds, making proper compensation where 
required. All other peculiar tenures should also be abolished, 
as well as those customs inconsistent with the usual law of 
Freeholds. Unless we have v/niformity in our land system, 

* Very few of the county magistrates in N. Wales can speak a word of 
Welsh; and if anything like justice is done, an interpreter has to be 
employed in the trial of the most trivial oflfence. When an English land- 
lord tries a Welsh poacher y can we wonder that the sympathies of a jury 
at Quarter Sessions are often with the prisoner ? 
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we cannot expect to have simplicity and cheapness in 
transfer. 

Vn. I ghonld also like to see Mr. Broadhnrst's Bill foi 
the Enfranchisement of Leaseholds passed into law. I am 
not now going to discuss this question ; the scheme is well 
known, and has frequently been discussed in Parliament. 
Mr. Broadhnrst's Bill has for its object the enfranchisement 
of Leaseholds by enabling leaseholders, who haye twenty 
years of their lease still unexpired, to purchase the freehold 
by paying to the ground landlord a fair and proper com- 
pensation for the same. 

YIII. Another scheme I am iii full sympathy with, is 
hat of allowing Local Authorities^ constituted by popular 
election by means of the ballot, to he invested with powers to 
take up land compvlsorily^ for the purpose either of providing 
proper cottage accommodation with good gardens for, or of 
etting it out at a reasonable rent in small allotments to, the 
gricultural labourer. The owners of the land so taken 
ould receive a fair and reasonable compensation for the 
same, the amount of which in case of dispute could be fixed 
by competent valuers chosen by the proprietors of the land 
^nd the Local Authorities, with a final reference to an 
arbitrator chosen by the valuers in the event of their being 
unable to agree. These powers of the Local Authorities 
would have to be limited by such proper safeguards and 
restrictions which a thorough discussion of the subject would 
suggest. 

The advocates of this scheme have been regarded as sup- 
porters of socialistic principles, and as the advocates of a 
plan for the wholesale confiscation of property. But the 
plan really introduces no new principle. It only applies to 
country parishes the principle which the making of every 
railway and the building of all public works have long ago 
established, viz., the principle that where the well-being 
and prosperity of the whole community require it, 
private interests must, if necessary, be sacrificed; but in 
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every possible case fall compensation should of coarse be 
made. 

It is a scheme which most of those who have made the 
land and the social question inyolved in it one of long and 
deep study thoroughly support. 

We ought to encourage the working man to be sober and 
industrious, thrifty and independent ; and if in certain cases 
prudence sanctions it, I think we should give him a start. 
For, as Mr. Fyffe says in his lecture at the Oxford Eeform 
Club, on November 26th, 1884, " After all, we are great 
communists in this country with regard to our own work- 
houses and poor rates. Every Englishman is entitled in the 
last resort to have food, fire, and lodging provided for him 
in the workhouse out of the ratepayers' pockets, without the 
least chance of their getting anything back ; and I do not 
see that it is by any means so bad an application of public 
funds, if instead of waiting till people are paupers, we lend, 
with due precautions for repayment, in order to give a 
start to those who, in the absence of such assistance, will 
certainly live upon the public rates as paupers in their old 
age " (p. 21). 

To recapitulate : — 

I think the country is ripe for {inter alia) the following 
Eeforms : — 

I. The Abolition of Primogeniture. 
II. The Abolition of Settlements of Land. 

IIL Compulsory Registration — 
(1.) Of titles. 
(2.) And of all charges affecting land. 

This would involve (a) A new Government survey ; (/8) 
The division of the country into suitable districts ; (7) The 
institution of a Eealty Eepresentative, and possibly of a 
(8) Court (say some judge sitting in the Chancery Division), 
to try cases of disputed title referred to it, either by the 
Registrar or by one of the parties themselves, during the 
first twelve years. 
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lY. Compulsory Enfranchisement of Copyholds, and the 
Abolition of all Customs and tenures inconsistent with the 
Law regulating Freeholds. 

V^ NA V. Enfranchisement of Leaseholds. 

Av^ Ji'^^n. The investing Local Authorities with powers to buy 



^ V^ y "up land for allotments, &c. 



t^\y^ ^ Such are some of the reforms which I, with many others, 
^A should like to see effected in our English Land System. 
Besides removing the evils before mentioned (pp. 55-57), 
the effect of these reforms would be to draw a large 
number of the labouring class from our overcrowded towns 
to our agricultural districts. How, do you ask ? By 
putting more land in the market, and getting back again 
the small yeomen proprietors and those labourers who went 
into the large towns, not as some say entirely owing to our 
Land Laws, but partly for this reason and partly because 
they were attracted by the abnormal prosperity of the 
mining and artisan class during past years — prosperity 
which has been too sudden and too much in advance of 
our education, and which consequently encouraged habits 
of idleness and drunkenness, extravagance and all absence 
of thrift and foresight. In brisk times they are better 
off than the small proprietors perhaps, but when the bad 
times ^come they get up strikes and starve. Mr. Eay 
(* Free Trade in Land,' p. 18) says : " Since the French 
Bevolution of 1789, the greater part of the land throughout 
the Bepublics of Switzerland and France, the Empires of 
Germany and Austria, and the Kingdoms of Holland, 
Belgium, and Italy^ has been released from its feudal fetters, 
and has m every meh case legtm to hreak vp into smaller 
estates. In all these countries the consequence has been 
what it would be in Great Britain and Ireland, the division 
of the land into estates of all sizes, and the creation of a 
class of conservative, industrious, prosperous, and inde- 
pendent yeomen proprietors." Then speaking of the 
peasants the same writer says (and he saw all this himself) : 
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** In the oonntries in which these laws have been repealed, the 
peasants and small leasehold farmers know that if they exer- 
cise sufficient self-denial and thrift, and if they are snccessfal 
in laying by their savings, they may look forward to the 
time when they may purchase a cottage, a garden, or a small 
farm of their own. ... In provinces where land sells for 
agricultural purposes at prices equal and even higher than 
in England, tens of thousands, nay millions of the peasants 
and small farmers have worked their way upwards to the 
po8iti(MX of independent yeomen proprietors " {idem, p. 19). 

And this same result, may we not hope, would follow the 
reform of our present Land Laws in England. We, to-day, 
like the nations of the Continent formerly, have the remnants 
of a corrupted Feudalism in our midst silently depopulating 
our agricultural districts, and making the large estates 
larger still. That this is so is quite clear from the fact that 
in the time of William the Conqueror the number of landed 
proprietors in England was 170,000, and the population 
about 2,000,000 ; i.e., roughly speaking, every twelfth man 
was the proprietor of land. While now, if we exclude those 
who are holders of less than one acre, there are about 
150,000 landowners, and the population is above 20,000,000, 
— i.e,, we now have only one landowner out of 133 people, 
while formerly the ratio was one in twelve. In the time 
of Elizabeth also, the small proprietors are said to have 
been numerous. This shows conclusively, as already stated, 
that amongst other evils our present land system has a 
constant tendency to make the large estates larger still, 
and to drive small proprietors and the agricultural labourers 
into the large towns. It is owing to this that our land is 
only half tilled, and we ^' pay through the nose " to the 
foreigner for what ought to be grown in England chiefly 
by spade labour, by employing the starving thousands who 
have crowded into the large centres of population. 

Bemove the hindrances to " free trade in land," and we 
shall soon have both smaller holdings and, as a necessary 
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result, better cnltiyation. " The experience of Ireland," said 
the late Professor Fawcett (* Manual of Political Economy,' 
p. 293, 6th edition), '' shows that when a large landed estate 
is sold the tenants are sure in numerous instances to become 
the owners of the land they cultivate. The Londonderry 
estates of Lord Waterford were recently sold in the Landed 
Estates Court for £280,000 : the greatest part of the property 
was purchased by the tenants, who often paid as much as 
forty or fifty years' purchase for the land. It is well known 
that in England the quantity of land which is brought into 
the market is artificially restricted by various causes which 
are under legislative control." 

f I do not advocate peasant proprietorships or large farms. 
'These are matters which, I think most people agree, will very ^ 
eoon settle themselves to the best public^advantage, when^^ 
once the artificial restraints upon the sale of land have be^n ^ 

r^moy^d Each person will' farm according to his own 

capacity or inclination. There is not the slightest reason 
why peasant holdings and large farms should notj3xist side^ 
by side. But I do advocate better cultivatlonT From my own 
personal observation, and small experience with land, I am 
prepared to say it would amply repay more thorough cultiva- 
tion. Why should we pay to foreign nations every year 
£12,000,000 for butter, £5,000,000 for cheese, £4,000,000 for 
-potatoes and vegetables, and £3,000,000 for poultry and eggs. 
(See Mr. Fyfie on the Land Question, p. 3.) In the year 
1873, the Island of Jersey, with a population of 56,078 to 
support out of a cultivated area of only 25,000 acres (not 
nearly so large^as many of our English estates), owing to the 
excellent manner in which the soil is cultivated, could afibrd 
j to send to the London market £300,000 of early potatoes. 
• The Island of G-uernsey, with a population of nearly 30,000 
, and a cultivated area of only 10,000 acres, sent^^ torn of 
; grapes grown under glass, and I understand the rate of 
' export of grapes increases every year. The rent per acre of 
good land in the Channel Islands (in the year 1873) was as 
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high. as £6 per acre. (Mr. Eay's 'Free Trade in Land/ 
p. 135.) 

Now large tenant farmers — useful as they undoubtedly 
are in many respects, and perhaps necessary — cannot till 
their land like this. It requires much spade labour and 
heavy manuring ; and a tenant won't erect vineries nor yet 
spend £40 an acre upon the land, as they do in the Channel 
Islands, in order to make it rich enough to force early 
potatoes for the London markets, so as to have them ready 
in the month of May. {Idem^ p. 136.) To effect this we 
must have agricultural labourers and small farmers living ' 
on their own land, which they have bought with the results 
of their own savings by thrift and industry. But to render 
it possible to have smaller farms and better cultivation, 
with our labourers in the country owning the soil they till, 
we must have our present Land Laws changed. 

If the reforms advocated were brought about, the possi- 
bility, nay the prohaMUfy, and the hope of one day be- 
coming a small freeholder by m^ans of his own exerti(ms, 
would soon teach the agricultural labourer habits of thrift, 
temperance, and economy ; and, with a thorough diffusion 
of the principles and practice of Christianity among the 
masses, I see no reason why the rural England of the future 
should not excel in happiness, contentment and prosperity, 
the rural England of the past. 
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